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the  procedures  and  negotiations  leading  to  the 
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CONGRESSIONAL  RECORD  INDEX 
95th  Congress   1st  Session 


S.  2055-to  provide  improved  consumer  deposit  ler- 
t     vices,    to    promote   competitive    balance    amone 
-      financial  institutions,  and  to  enhance  the  effec- 
tiveness  of  the  Federal  Reserve  System. 
Mr.    Mclntyrc;    Committee    on    Banking.    Housing 
and  Urban  Affairs.  Reported  (S.  Rept.  95-407) 
SI  4241. 
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1.71 — To    strengthen    the    supervisory    authority    of] 
Federal   agencies   which   regulate   depositary   in-^' 
stitutions.   to   prohibit   interlocking   management^ 
':;    and  director  relationships  between  depositary  in-  i 
stitutions.    to    amend    the    Federal    Deposit    In- 
surance    Act,    and    to    encourage    officials    of 
■i.    Federal  agencies  responsible  for  the  supervision  j 
of  financial  institutions  to  complete  their  terms 
•    of  office,  and  for  other  purposes. 
Mr.   Proxniire;  Committee   on    Banking,   Housing, 

and  Urban  Affairs,  SI 23. 
Reported    with    amendment    (H.    Rept.    95-323). 

SI  1 180. 
Debated,  SI 386 1.  _• 

"^Amended  and  passed  Senate,  SI 3866.  ' 

Title  amended,  SI 3879.    - 

Referred  to  House  Committee  on  Banking,  Finance 
,- pnd  Urban  Affairs,  H 8983. 


CONGRESSIONAL  RECORD  INDEX 
95th  Congress   2d  Session 

H.R.  14279— To  extend  the  authority  for  the  flexible 
regulation  of  interest  rates  on  deposits  and  ac- 
counts in  depository  institutions. 

Mr.  St  Gennain,  Mr.  Reuss,  and  Mr.  Annunzio; 
Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, H 12 120. 

Committee  discharged  passed  House,  H123J5. 

Referred  tp  Committee  on  Banking,  Housing  and 
Urban  AfTajrs,  51 8257. 

Ordered  held  at  desk,  S 1 8252. 

Debated,  SI 8444. 

Committee  discharged  amended  and  passed  Senate, ' 
SI  8476. 

Senate  amendments  coosidered  in  House,  HI 3040, 
HI 3050,  HI 3060.  HI 3070. 

Rules  suspended  House  concurred  in  Senate  amend- 
ments with  amendments,  H 1 3072. 

Senate  considered  House  amendment  to  Senate 
amendments,  S 19 144. 

Senate  concurred  in  House  amendment  to  Senate 
amendments,  S 191 45. 
\  j|,\amined  and  signed,  HI 3699. 

Presented  to  the  President,  H 1 370 1 . 
^    Approved  [Public  Law  95-630J,H  13704. 

H.  Res.  1439— Providing  for  the  concurrence  of  the  1 
House  in  the  Senate  amendments,  with  the  amend-  ' 
ments  of  the   House   to   the   bill   H.R.    14279. 

Mr.  St  Germain;  debated,  HI 3040. 

Considered  and  agreed  to,  HI 3072. ; — -  — ^ 


H.R.  13471 — To  strengthen  the  supervisory  authority 
of  Federal   agencies  which   regulate   depository 
institutions,  to  prohibit  interlocking  management 
and  directpr  relationships  between  financial  insti-  , 
tutions,  to  amend  the  Federal  Deposit  Insurance  ! 
Act,    to   restrict   conflicts   of  interest   involving  ' 
officials  of  financial  supervisory  agencies,  to  con-  i 
trol  the  sale  of  insured  fuiancial  institutions,  to  i 
regulate  the  use  *of  correspondent  accounts,  to  j 
establish  a  Federal   Bank  Examination   Council,  : 
and  for  other  purposes.  ' 

Mr.  St  Gennain,  Mr.  Reuss,  Mr.  Moorhead  of 
Pennsylvania,  Mr.  Gonzalez,  Mr.  Minish,  Mr. 
Annunzio,  Mr.  Hanley,  Mr.  Fauntroy,  Mr.  Patter- 
son of  California,  Mr.  Blanchard,  Mr.  LaFalce, 
Mr.  Derrick,  Mr.  Hannaford,  Mr.  D'Amours,  Mr. 
Pattison-  of  New  York,  Mr.  Cavanaugh.  Ms. 
Oakar,  Mr.  Garcia,  Mr.  Stanton,  Mr.  Wylie,  Mr. 
McKinney,  Mr.  Steers,  aiui  Mr.  Evans  of  Dela- 
ware; Committee  on  Banking,  Finance  and  Urban 
Affairs,  H6709. 

Reported  (H.  Rept.  95-1383).  H7n6.  • 

Made  special  order,  H.  Res.  1333,  H9164  /. 

Debated,  HI  1410,  HI  1695,  HI  1745. '.   .-   >' 


H.  Res.  1333 — Providing  for  the  consideration  of  the 
bill  (H.R.   13471)  to  strengthen  the  supervisory 
authority    of   Federal    agencies    which    regulate 
depository    institutions,    to   prohibit   interlocking 
management  and  director  relationships  between  i 
financial  institutions,  to  amend  the  Federal  Depos-  ! 
it  Insurance  Act.  to  restrict  conilicts  of  interest  ■ 
involving  oflicials  of  financial  supervisory  agen-  |  t 
cies.    to    control    the    sale  jnf  insured    .Inancial  1 
institutions,  to  regular  the  use  of  correspondence  !  * 
accounts,  to  establish  a  Federal  Bank  E.iaffii.iation  ! 
Council,  and  for  other  purpose*.  ! 

Mr.  Boiling;  reported  (H.  RepfT'^^jJ^^).  ^9164. 
Considered  and  ajjreed  to.  HI  1 ISS.    '    . 


95€'h  Congress  2d  Session 
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[HJL  13007 — To  amend  the  Consumer  Credit  Protect 
*         tion  Act  to  establish  rights,  remedies,  and  respoo' 
sibilities  for  all  participants  in  the  utilizaoon  of 
electronic  fund  transfer  services. 
■  Mr.  Annunzk),  Mr.  Wylie,  Mr.  Moorhead  of  Penn- 
sylvania,   Mr.    St    Germain,    Mr.    Minish.    Mr. 
Hanley,  Mr.  Mitchell  of  Maryland,  Mr.  AJJen.  Mr. 
Fauntroy,     Mrs.     Spellman,     Mr.     Reuss,     Mr. 
D'Amours,    Mr.    Pattison    of   New    York,    Mr. 
Ventov  Mr.  Patterson  of  California,  Mr.  Cavan- 
augh.  Mr.  Stanton,  Mr.  Hyde,  Mr.  Kelly,  Mrs. 
Fenwick,  Mr.  Steers,  Mr.  Evans  of  Delav/are,  Mr. 
HoUenbeck,    Mr.    Green,    and    Mr.    McKianey, 
Committee  on  Banking,  Finance  and  Urban  Af- 
;        fairs,  H5128. 

Reported  (H.  Rept  95-1315),  H5912. 

Made  special  order  H.  Res.  1278,  H7044 

Debated.  H8477. 

Passed  House,  H8490. 

Ordered  placed  on  the  Calendar,  S13257. 


H.  Res.  1278 — Providing  for  the  consideration  of  the  ; 
bill  (H.R.  13007)  to  amend  the  Consumer  Credit  f 
Protection  Act  to  establish  rights,  remedies,  and 
responsibilities  for  all  participants  in  the  utilization 
of  electronic  fund  transfer  services. 

Mr.  Murphy  of  Illinois. 

Reported  (H.  Rept.  95-1378),  H7046. 

Considered  and  agreed  to,  HS475. 
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Reponed    with    amendment   (H.    Rept.    95-1115), 

Made  special  order  H.  Res.  1 168  H3708 
Debated.  H4805.  H4809.  H4882  H7408 
Amended  and  passed  House.  H7440 
•  Ordered  placed  on  the  calendar,  SI2049.   •   I      .,.  / 

.   ..  _  ... .;*■■' >«.t:V_^   ■     .'-,^^rl.Z^'^XVZ 

H-Res.  1168— Providing  for  the  consideraHon  of  the 

bil!  (H.R.  12157)  to  amend  and  extend  the  Ex'port- 

.:     .■  Import  Bank  Act  of  1945. 

-•     Mr.  Dodd;  ComnTittee  on  Rules.  Reported  (H  Rent 

95-1119).  H3708.  \  '     '^'■. 

Agreed  to,  H4801. 


95th  Congress   2d  Session 


S.  3499— To   extend    the   authority    for   the   flexible  1 
regulatioti  of  interest  rates  on  deposits  and  ad-  | 
counts  in  depository  institutions  and  to  provide 
.|         that  there  shall  be  no  differential  with  respect  to 
■^         traijsactioa  accounts. 

Mr.   ■Mclntyre   and    Mr.    Brooke;    Committee    on 
Banking.  Housing,   and  Urban  A^airs,   S15130. 
Reported    with    amendment    (S.    Rept    93-1273). 
\       S17116. 


S.  3156— To  amend  the  Consumer  Credit  Protection 
Act  to  provide  consumer  rights  and  remedies  in! 
electronic  fund  transfer  systems. 

Mr.  Riegle;  Committee  on  Banking,  Housing,  amt 

.    Urban  Affairs.  S8449. 

Reported  with  amendment  (S.  Rept.  9S-913X  SM49. 


S.  3077— To   amend   and   extend   the  Export-Import 
Bank    Act    of    1945,    and    for   other    purposes.' 
Mr.  Stevenson;  ordered  to  be  placed  on  the  calen- 
dar, S7462.  ! 
'    From  Committee  on  Banking,  Housing  and  Urban' 

Affairs.  S7462. 
,    Reported  (S.  Rept.  95-844),  S7461.  , 

Referred  to  Committee  on  Envirotunent  and  Public; 

Works,  S8 146. 

Reported    with    amendments    (S.    Rept.    95-1039),; 

S11856.  ■; 

Debated,.  S166ir,  S16613.  S16627,  S16633,  S16634, 

S16644.  S16645,  S16703,  S16770,  S16780,  S16783, 

.  Si 6808,  516317,  516827,  S 16836,  516846,  516856. 
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By  direction  of  the  Chairman,  Mr.  Proxmire,  and  at  the  request  of 
the  sponsors  of  the  bill,  the  Bankinof  Committee  met  to  consider 
S-  3499  on  September  28  and,  by  voice  vote,  ordered  the  bill  reported 
with  amendments. 

As  reported,  S.  3499  incorporates  several  provisions  previously  re- 
ported by  the  committee  during  this  Congress. 

Section  101  of  Title  I,  Financial  Institutions  (extending  Regidation 
Q),  and  Title  III,  Insurance  of  IRA  and  KEOGH  Accounts,  are  iden- 
tical to  Titles  III  and  VI,  respectively,  of  S.  2055.  the  Consumer  Fi- 
nancial Services  Act  of  1977  (Report  No.  95-407) ,  reported  on  Ausiist 
18,  1977.  Title  II.  Charters  for  Thrift  Institutions,  is  substantially 
similar  to  Title  IV  of  S.  2055. 

Title  VI,  Electronic  Fund  Transfei-s,  is  identical  to  S.  3156,  the  Fair 
Fund  Transfer  Act  (Report  No.  95-915),  reported  May  26,  1978. 

Title  VII,  Truth  in  Lendins:  Simplification,  is  identical  to  S.  2802, 
the  Truth  in  Lending  Simplification  and  Reform  Act  (Report  No. 
95-720) .  passed  by  the  Senate  May  10, 1978. 

In  addition.  Title  IV,  Central  Liquidity  Facility,  is  similar  to  Sec- 
tion 511  of  S.  1267,  the  Financial  Institutions  Act  of  1975  (Report  No. 
94-487) ,  passed  by  the  Senate  December  11, 1975. 

Explanation  or  the  Legisi^\tiox 

TITLE    I.    FIXAXCIAL   INSTITUTIONS 

This  title  extends  for  one  year  the  so-called  Regulation  Q  authority 
by  which  various  financial  regulatoiy  agencies  currently  set  intei^est 
rate  ceilings  on  deposits  in  institutions  under  their  respective 
jurisdictions. 

Just  as  it  did  at  the  time  it  approved  the  Financial  Institutions  Act 
of  1975,  the  committee  continues  to  expect  the  financial  regidatory 
agencies  to  move  interest  rate  ceilings  closer  to  market  rates  in  an  or- 
derly manner  in  order  to  protect  depository  institutions  from  disinter- 
mediation  and  to  assure  a  fair  return  to  the  saver. 

The  President  has  established  an  inter-agency  task  force  to  study 
the  impact  of  deposit  rate  ceilings  on  financial  intermediaries,  the  in- 
dividual saver  and  the  mortgage  market.  The  committee  expects  to 
receive  the  conclusions  of  the  task  force  in  time  to  act  on  them  well 
before  the  1979  expiration  date  of  the  deposit  rate  authority. 

The  connnittee  l^elieves  that  extension  of  Regidation  Q  for  a  ])eriod 
longer  than  that  provided  in  the  bill  would  defer  eflforts  to  find  more 
fundamental  solutions  to  the  problem  of  excessive  fluctuations  in  resi- 
dential mortgage  fund  availability. 

This  title  also  provides  that  there  shall  be  no  differential  in  the 
maximum  interest  rate  payable  Ix'tween  commercial  banks  and  thrift 
institutions  (savings  and  loan  associations  and  savings  banks)  on  ac- 
counts from  which  a  customer  pi'eauthorizes  transfers  from  savings  to 
a  checking  or  similar  account  pureuant  to  regidations  of  the  Federal 
Reserve  Board  and  Federal  Deposit  Insurance  Corporation  effective 
November  1. 

The  committee  believes  this  action  is  warranted  due  to  the  fact  that 
the  use  of  such  preauthorized  transfer  jwwers  by  thrift  institutions. 


coupled  with  the  advantage  given  them  bv  preferential  deposit  rate 
treatment,  raises  serious  competitive  problems  between  commercial 
banks  and  thrift  institutions. 

However,  the  committee  specifically  intends  that  Section  102  per- 
taining to  the  elimination  of  the  interest  rate  differential  on  preau- 
thorized  transfer  accounts  apply  solely  to  transfer  accounts  newly 
authorized  by  the  Federal  Resen^e  Board  and  FDIC  regulations  effec- 
tive November  1, 1978  and  not  to  any  other  accounts  or  services. 

Section  102  is  not  intended  to  authorize  automatic  transfer  accounts 
nor  to  preclude  a  finding  by  a  court  of  competent  jurisdiction  that  such 
accounts  are  either  permissible  or  impermissible  imder  existing  law. 
It  is  the  intent  of  Section  102  only  to  equalize  interest  rate  ceilings  on 
any  preauthorized  automatic  transfer  accounts  now  or  hereafter  of- 
fered by  banks,  savings  and  loans,  mutual  savings  banks  or  similar 
institutions.  Section  102  shall  not  be  deemed  to  authorize  the  payment 
of  interest  on  savings  accounts  linked  with  checking  accounts  nor  to 
preclude  the  payment  of  interest  on  such  linked  accounts.  It  is  neither 
a  recognition  nor  a  denial  that  any  interest  may  be  paid  on  such  ac- 
counts, nor  that  such  accounts  are  demand,  savings,  or  Negotiable  Or- 
der of  Withdrawal  accounts. 

This  title  also  repeals  the  prohibition  against  NOW  accounts  in 
the  States  of  New  York  and  New  Jersey. 

In  June,  1976,  the  New  York  legislature  granted  checking  account 
powers  to  State-chartei^d  savings  banks  and  savings  and  loan  asso- 
ciations. As  a  consequence,  Federal  savings  and  loan  associations  in 
New  York,  lacking  comparable  third-party  payment  powers,  are  at 
p.  competitive  disadvantage.  A  similar  situation  prevails  hi  New 
Jersey  where  State-chartered  savings  banks  have  checking  account 
powers  and  where  legislation  granting  such  powers  to  State-chartered 
savings  and  loan  associations  is  currently  pending  in  the  State  legis- 
lature. 

With  the  prospect  of  preauthorized  transfers  between  savings  and 
checking  for  all  institutions  in  New  York  and  New  Jersey  other  than 
Federal  S.  &  L.'s,  the  competitive  implications  of  NOW  accounts  in 
New  York  and  New  Jersey  have  been  substantially  reduced.  There- 
fore, lifting  the  prohibition  on  NOW  accounts  in  New  York  and 
New  Jersey  addresses  the  competitive  concerns  of  the  Federal  savings 
and  loan  associations  in  those  States  and  permits  NOW  accounts  as 
an  option  to  those  institutions  otherwise  able  to  offer  preauthorized 
transfers,  with  the  attendant  administrative  cost  reductions  associated 
with  account  consolidation. 

TITLE   II.    CHARTERS   TOR   THRIFT   INSTITUTIOXS 

Title  II  provides  authority  for  mutual  savings  banks  to  convert 
and  operate  under  a  Federal  charter.  Currently,  mutual  savings  banks 
operate  as  State  chartered  financial  institutions  in  17  States  without 
the  option  of  being  chartered  and  regulated  by  the  Federal  Govern- 
ment. In  contrast,  commercial  banks,  savings  and  loan  associations, 
and  credit  unions  have  long  had  the  choice  of  being  chartered  by  either 
the  Federal  Government  or  by  the  State  in  whicli  they  are  located.  In 
effect,  therefore,  this  title  extends  the  dual  banking  system  to  all  of 
the  Nation's  four  major  types  of  depository  institutions. 


In  providing  a  Federal  charter  alternative  for  mutual  savings 
banks,  the  committee  intends  this  option  to  be  exercised  without  a 
change  in  capital  structure.  Convei-sion  of  thrift  institutions  from  a 
mutual  to  a  stock  form  of  organization  is  an  issue  to  be  resolved  by 
the  Congi-ess  separate  and  apart  from  the  ability  of  an  institution  to 
convert  freely  fix)m  State  to  Federal  charter  not  involving  a  change 
in  capital  structure. 

The  benefits  of  the  dual  chartering  system  are  widely  recognized 
and  consist  primarily  of  encouraging  the  competition,  innovation  and 
experimentation  in  bank  regulation  that  is  necessary  to  keep  the 
financial  system  abreast  of  changing  market  conditions  and  consumer 
needs.  An  alternative  chartering  option  also  serves  to  restrain  regula- 
tory authorities  from  an  overly  protective  attitude  with  respect  to 
restricting  entry  into  established  markets  by  new  competitoi-s. 

Since  mutual  savings  banks  are  similar  in  structure  and  activities 
to  a  mutual  savings  and  loan  association,  savings  banks  which  choose 
to  convert  to  a  Federal  charter  pursuant  to  this  title  woukl  l)e  regu- 
lated by  the  Federal  Home  Loan  Bank  Board.  This  legislation  will 
not  directly  confer  any  new  powers  on  a  converting  mutual  savings 
banks.  Any  future  changes  to  the  statutory  authority  of  Federal  sav- 
ings and  loan  associations  will,  however,  apply  equally  to  Federal 
mutual  savings  banks.  In  this  sense,  a  Federal  alternative  for  mutual 
savings  banks  will  also  serve  as  an  incentive  to  progressive  savings 
bank  legislation  and  regulation  at  the  State  level. 

Mutual  savings  banks  have  historically  had  broader  investment 
powers  than  savings  and  loan  associations.  In  recognition  of  thes?  his- 
torical differences,  title  II  contains  a  grandfather  clause  for  non- 
iXiortgage  lending  authority  so  as  to  make  conversions  a  realistic  pos- 
sibility. Specifically,  the  grandfather  clause  will  permit  a  savings 
bank  converting  to  a  Federal  charter  to  retain,  but  not  increase,  its 
aggregate  level  of  investments  in  equities,  corporate  bonds  and  con- 
sumer loans  combined  which  exists  as  of  the  date  of  the  convereion. 
In  this  way  the  Congress  is  assured  that  savings  banks,  although  per- 
mitted a  somewhat  more  flexible  asset  portfolio  than  savings  and  loan 
associations,  will  remain  financial  institutions  oriented  primarily  to 
mortgage  finance  and  community  development.  The  grandfather 
clause  also  permits  State  savings  banks  converting  to  a  Federal  char- 
ter to  continue  to  engage  in  services  such  as  offering  savings  bank  life 
insurance,  or  any  activities  carried  on  as  of  December  31, 1977. 

Title  II  provides  that  a  savings  bank  may  not  convert  its  charter  in 
contravention  of  State  law  and  requires  that  a  converting  savings  bank 
would  have  to  comply  with  State  antidiscrimination  and  consumer 
protection  laws  in  force  at  the  time  of  conversion  if  they  provide 
greater  consumer  protection.  The  Federal  Home  Loan  Bank  Board 
would  determine  whether  State  law  is  more  stringent  than  Federal 
law. 

Under  the  provisions  of  this  title,  converting  savings  banks  would 
\)G  required  to  continue  to  comply  with  the  same  geographical  restric- 
tions regarding  branching  that  apply  to  State-chartered  mutual  sav- 
ings banks,  except  that  any  numerical  limitations  of  State  law  on  the 
establishment  of  branch  offices  and  other  facilities  and  such  banks 
may,  in  any  case,  subject  to  Federal  Home  Loan  Bank  Board  ap- 


proval,  establish  branch  offices  and  other  facilities  in  its  own  Standard 
Metropolitan  Statistical  Area,  its  own  county,  or  within  35  miles  of 
its  home  office,  but  only  in  the  State  of  domicile. 

TITLE   III   DEPOSIT   INSURANCE   FOR   RETIREMENT   PLANS 

This  title  increases  the  deposit  insurance  limits  for  Individual  Re- 
tirement Accounts  (IRA)  and  Keogh  accounts  in  federally  insured 
institutions  from  $40,000  to  $100,000. 

These  accounts  are  designed  to  encourage  a  long-term  accumulation 
of  funds  which  will  likely  exceed  the  present  $40,000  deposit  limit. 
This  is  particularly  true  of  Keogh  accounts,  because  the  ceiling  con- 
tribution per  year  is  currently  $7,500. 

While  the  annual  ceiling  contribution  on  IRA  accoimts  is  much 
lower,  IRA  accounts  may  also  be  used  for  "rollovers"  from  other  pen- 
sion plans  when  a  person  moves  from  one  company  to  another  or  from 
one  pension  plan  to  another.  In  many  instances,  the  employee's  vested 
interest  in  the  company  pension  plan,  including  earnings,  may  far 
exceed  the  $40,000  ceiling. 

The  committee  believes  that  an  individual  should  not  have  to  fear 
for  the  safety  of  funds  being  saved  for  retirement  purposes. 

TITLE   IV.    CREDIT   UNION   LIQUIDITY   FACILITY 

This  title  establishes  within  the  National  Credit  Union  Administra- 
tion a  National  Credit  Union  Central  Liquidity  Facility  as  a  mixed- 
ownership  gov^emment  corporation.  The  Facility  will  enable  the 
Credit  Union  Administration  to  provide  funds  to  meet  the  temporary 
liquidity  needs  of  credit  unions. 

Other  financial  institutions  serving  the  economy  can  look  to  their 
Federal  regulators  when  a  liquidity  crisis  strikes.  The  commercial 
banks  have  the  Federal  Reserve  and  its  discount  window  to  tide  them 
over  short  term  difficulties.  The  savings  and  loans  associations  have 
the  Federal  Home  Ix)an  Bank  Board.  Only  the  credit  unions  ha^e  no 
Federal  liquidity  back  up. 

Specific  standards  are  set  forth  in  the  legislation  governing  the  use 
of  facility  funds  by  credit  unions.  Generally  funds  are  available  from 
the  facility  for: 

(1)  short  term  adjustment  credit  to  cushion  deposit  (or  share) 
outflows  pending  an  orderly  adjustment  of  assets  and  liabilities; 

(2)  seasonal  needs  arising  from  a  combination  of  expected  pat- 
terns of  movement  in  share  and  deposit  accounts  and  loans ;  and 

(3)  protracted  adjustment  needs  in  the  event  of  unusual  or 
emergency  circumstances  of  a  longer  term  nature  resulting  from 
national,  regional,  or  local  difficulties. 

The  Facility  is  not  designed  to  provide  countercylical  funding  such 
as  that  provided  to  the  home  mortgage  loan  sector  through  the 
FHLBB  to  savings  and  loans  during  periods  of  tight  money.  Never- 
theless, the  Facility  is  envisaged  as  a  stabilizing  factor  for  credit  union 
portfolios  which  should  enable  credit  unions  to  better  fill  their  public 
interest  purposes.  Thus,  while  the  Facility  is  not  designed  as  a  funding 
mechanism  to  enable  credit  unions  to  expand  their  portfolios  per  se, 
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in  particular  situations  such  as  a  plant  layoff  which  creates  a  liquidity 
need  because  of  a  run  on  deposits,  the  Facility  may  be  used  to  enable 
the  credit  union  to  keep  its  loan  commitments,  thereby  providing  a 
measure  of  stability  to  the  local  economy.  Inordinate  expansion  of 
loan  portfolios  is  not  expected. 

The  Facility  is  modest.  Credit  unions  are  a  $50  billion  industry. 
The  Credit  Union  Administration  estimates  that  the  likely  size  of  the 
Facility  will  be  in  the  $300  million  ranore.  The  credit  unions  themselves 
will  provide  the  capital  for  the  facilitv,  contributing:  one-half  of  1 
percent  of  their  capital  and  surplus  to  the  Facility  with  one-half  call- 
able immediately  by  the  Facility  and  one-half  to  be  kept  in  reserve  by 
member  credit  miions.  The  Facility  is  oriven  the  authority  to  borrow 
from  any  source  based  upon  these  capital  contributions.  Up  to  20 
times  the  paidin  capital  may  be  borrowed  utilizing  a  Federal  govern- 
ment guarantee.  Technically,  the  Facility  has  the  capability  to  operate 
in  the  several  billion  dollar  range.  This  can  only  be  expected  in  the 
rare  case  of  an  emergency  requiring  this  level  of  funding.  The  Facility 
is  backed  up  by  a  $500  million  line  of  credit  from  the  Treasury  which 
must  be  appropriated  in  advance. 

The  Credit  Union  Administration  has  the  responsibility  to  estab- 
lish the  terms  of  advances  to  be  made  bv  the  Facilitv.  Regulations 
governing  the  use  of  the  Facility  will  require  the  Administration  to 
consider  the  particular  needs  of  credit  unions  while  ensuring  that 
they  operate  in  a  safe  and  sound  manner  and  that  funds  are  not  used 
to  bail  out  failing,  unsafe  or  unsound  institutions. 

TITLE  V.  FEDERAL  BANK  EXAMINATIOX  COUNCIL 

This  title  creates  a  Federal  Bank  Examination  Council. 

This  proposal  was  first  introduced  in  1976  after  hearings  in  the 
Banking  Committee  disclosed  that  the  lack  of  coordination  among  the 
bank  regulatory  agencies  was  impairing  the  regulatory  process. 

This  proposal  was  reintroduced  as  S.  711  in  the  95th  Congress  after 
the  GAO  released  its  extensive  study  of  Federal  bank  regulation  en- 
titled "Federal  Supervision  of  State  and  National  Banks."  This 
study  documents  numerous  deficiencies  in  existing  regulatory  prac- 
tices, many  of  which  are  traceable  to  the  absence  of  uniform  stand- 
ards and  procedures  among  the  three  bank  regulatoiy  agencies.  Many 
deficiencies  are  traceable  also  to  the  failure  of  the  resfulatory  agencies 
to  coordinate  their  activities.  "Competition  in  laxity" — a  term  first 
coined  by  former  Federal  Reserve  Board  Chairman  Bums — aptly 
summarizes  the  situation. 

Hearings  were  held  on  this  proposal  last  September  and  establish- 
ment of  a  Council  was  strongly  supported  by  the  Administration  and 
Federal  Reserve  Board  and  both  the  FDIC  and  Comptroller's  Office 
sup})oi-ted  the  essential  thrust  of  the  legislation.  Speaking  for  the  Ad- 
ministration, Deputy  Secretary  of  the  Treasury  Robert  Carswell 
stated  that 

The  Administration  believes  S.  711  (Federal  Bank  Ex- 
amination Council)  takes  a  sensible  first  step  toward  im- 
provement of  the  Federal  bank  regulatory  structure. 


Speaking  for  the  Federal  Reserve,  Governor  Partee  stated  that  S. 
711  had  the  full  support  of  the  Board,  in  particular  because  it  focused 
on  the  matters  most  in  need  of  attention  now — the  development  of 
better  and  more  uniform  standards  and  procedures  for  the  examina- 
tion of  banks. 

The  recent  enactment  of  the  International  Banking  Act  of  1978 
demonstrates  the  need  to  enact  a  coordinating  mechanism  at  this  time. 
Regulatory  jurisdiction  under  that  Act  is  divided  among  the  three  Fed- 
eral agencies  and  State  bank  regulatory  agencies  as  well.  To  set  up  a 
logical  and  consistent  regulatory  framework  imder  that  Act  will  re- 
quire extensive  coordination  and  cooperation  among  the  agencies,  and 
indeed  that  may  be  the  Council's  first  task. 

The  title  establishes  a  Council  that  will  be  composed  of  the  Comp- 
troller of  the  Currency ;  the  Chairman  of  the  FDIC ;  and  the  Chair- 
man of  the  Federal  Reserve  Board.  The  Chairman  of  the  Federal 
Home  Loan  Bank  Board  and  the  Chairman  of  the  National  Credit 
Union  Administration  will  be  advisory  members.  (Designation  of  the 
Chairman  of  the  National  Credit  Union  Administration  Board  antic- 
ipates enactment  of  S.  71 ;  if  that  bill  is  not  enacted,  the  correct  official 
would  be  the  National  Credit  Union  Administrator.) 

The  members  of  the  Council  will  serve  without  additional  compen- 
sation but  will  be  provided  with  reasonable  expenses  incurred  on  offi- 
cial business.  The  expenses  of  the  Council  will  be  paid  for  by  each  of 
the  agencies — each  paying  one  third  of  the  costs. 

The  functions  of  the  Council  are : 

1.  To  establish  uniform  principles  and  standards  for  examina- 
tions of  banking  institutions ; 

2.  To  make  recommendations  for  uniformity  in  other  super- 
visory matters — that  is,  country  risk,  institutions  in  need  of  spe- 
cial supervision,  detection  of  fraud  or  questionable  and  illegal 
practices ; 

3.  To  develop  uniform  reporting  systems  for  banking  institu- 
tions; 

4.  To  conduct  schools  for  examiners  which  shall  be  open  on 
terms  set  by  the  Council  to  savings  and  loan,  credit  union,  and 
State  supervisory  agency  examiners ;  and 

5.  To  provide  Congress  with  an  annual  report  on  its  activities. 
The  provisions  of  the  title  make  clear  that  the  creation  and  opera- 
tion of  the  Council  shall  not  limit  or  discourage  each  agency  from 
developing    new    supervisory    methods   or    from    field-testing   such 
methods. 

The  title  also  provides  that  the  Council  will  establish  a  liaison  com- 
mittee composed  of  representatives  of  State  super\nsory  agencies  to 
encourage  a  flow  of  communication  and  ideas  among  Federal  and 
State  regulatory  agencis.  At  a  minimum,  two  meetings  of  the  State, 
liaison  committee  Avill  be  held  each  year.  Tliis  committee  and  the  provi- 
sion allowing  State  examiners  to  participate  in  the  Council's  schools 
for  examiners  should  begin  to  develop  better  coordination  and  cooper- 
ation between  these  two  levels  of  government. 

In  performing  its  duties,  the  Council  is  authorized  to  hire  person- 
nel, utilize,  with  approval  of  the  agencies,  the  services  of  agency  per- 
sonnel; obtain  consultant  services;  and  have  access  to  the  information 
of  the  agencies. 


Because  of  the  growing  similarity  of  banks  and  other  financial  in- 
stitutions, it  is  desirable  that  the  Chainnan  of  the  Home  Loan  Bank 
Board  and  proposed  National  Credit  Union  Board  have  the  oppor- 
tunity to  participate  in,  contribute  to,  and  benefit  from  the  Council's 
actions  and  recommendations.  Tlie  committee  did  not  wish  to  man- 
date total  uniformity  in  the  examination  and  i-eporting  requirements 
for  commercial  banks  and  for  savings  and  loans  and  credit  unions 
which  are  more  specialized  in  their  operations.  It  would  be  impracti- 
cal to  require  savings  and  loan  associations,  and  credit  unions  to  file 
the  exact  same  reports  as  banks.  More  importantly,  expansion  of  the 
Council  to  include  savings  and  loan  associations  and  credit  union  rep- 
resentatives could  divert  the  Council  from  its  primary  mission  of 
ensuring  uniformity  in  the  examination  and  supervision  of  commer- 
cial banks,  the  focus  of  GAO's  study  and  recommendations. 

The  committee  in  adopting  this  title  made  clear  that  it  was  not 
doing  so  as  an  alternative  to  proposals  that  have  been  put  forward 
to  require  consolidation  of  the  three  banking  agencies.  It  was  also 
not  the  Committee's  intent  to  prejudice  consideration  of  the  con- 
solidation issue  in  the  next  Congress.  Rather,  it  was  felt  that  the 
Council  is  a  desirable  first  step  in  improving  coordination  and  con- 
sistency in  our  existing  hydra-headed  bank  regulatoi-y  system.  Con- 
solidation is  a  separate  question.  The  Council  may,  in  fact,  facilitate 
eventual  consolidation  since  it  will  obviate  the  problem  of  ti-ying  to 
put  together  three  agencies  that  do  the  same  things  differently. 

The  committee  also  indicated  tliat  while  under  Section  504(d) 
members  and  advisory  members  of  the  Council  may,  from  time  to 
time,  designate  other  officers  or  employees  of  their  respective  agencies 
to  cari'y  out  their  duties  on  the  Council.  This  provision  is  intended 
solely  to  provide  for  the  necessary  delegation  to  staff  of  ministerial 
or  technical  functions  and  not  decision-making  duties.  The  Committee 
strongly  believes  that  the  Council's  jwlicy  decisions  must  be  made  by 
agency  members  appointed  pursuant  to  the  confirmation  process. 

TITLE   VI.    ELECTRONIC   FUXD   TR.VNSrERS 

This  title  would  add  a  new  title  to  the  Consumer  Credit  Prote<"tion 
Act  entitled  the  "Fair  Fund  Transfer  Act".  Its  purpose  is  to  provide 
for  consumer  rights  and  safeguards  in  electronic  fund  transfer  sys- 
tems and  to  create  a  framework  defining  the  liabilities  and  responsi- 
bilities of  all  participants  in  electronic  fund  transfers. 

Electronic  fund  transfer  (EFT)  systems  are  a  variety  of  relatively 
new  banking  and  payment  services  whose  central  characteristic  is 
their  utilization  of  computer  and  electronic  technology  in  place  of 
checks  or  other  paper  items. 

There  are  four  principal  types  of  EFT  services  available  to  con- 
sumers today :  automated  teller  machines,  also  known  as  24-hour 
tellers,  which  enable  consumers  to  perform  a  variety  of  banking  trans- 
actions at  almost  any  hour  of  the  day  or  night;  pay-by-phone  systems, 
which  permit  a  consumer  to  telephone  his  bank  and  order  payments  to 
third  persons  or  a  transfer  between  accoimts;  direct  deposits  and  auto- 
matic payments,  through  which  wages  or  social  security  benefits  are 
automatically  deposited  in  a  consumer's  bank  accoimt  or  regularly 


recurring  payments,  like  utility  bills  or  insurance  premiums,  are  auto- 
matically deducted;  and  point-of-sale  transfers,  which  enable  a  con- 
sumer, through  use  of  a  computer  terminal  at  a  retail  establishment, 
to  transfer  money  instantaneously  from  his  bank  account  to  the 
merchant's. 

The  committee  believes  that  this  new  generation  of  financial  serv- 
ices offers  the  public  significant  new  choices  in  personal  banking  and 
has  the  potential  to  be  of  great  benefit  to  consumers.  For  example,  by 
permitting  a  consumer  to  deposit  or  withdraw  money  from  his  bank 
account  through  the  use  of  an  automated  teller  machine  at  the  time 
of  his  choosing,  routine  banking  can  be  far  more  convenient.  Direct 
deposit  of  payroll  or  government  benefits  gives  the  consumer  quicker 
access  to  his  money  than  is  now  the  case  for  checks,  which  often  take 
several  days  to  clear  the  checking  system,  and  eliminates  the  danger 
of  theft  or  delay  in  the  mails.  Some  EFT  services  already  offer  sub- 
stantial cost  savings.  For  example,  many  pay-by-phone  services 
impose  a  transaction  fee  for  each  payment  which  is  less  than  the 
consumer  would  pay  for  postage  to  mail  a  check.  In  short,  EFT  can 
provide  greater  convenience,  lower  cost,  increased  security,  and  more 
efficient  services. 

While  EFT  services  are  relatively  new,  their  use  by  consumers  is 
growing  rapidly,  and  they  are  now  a  significant  factor  in  our  pay- 
ments system.  For  example,  there  are  now  8,000  automated  teller  ma- 
chines in  operation  nationally,  each  averaging  2,000  transfers  per 
month.  Thus,  automated  teller  machine  activity  alone,  now  accounts 
for  approximately  200  million  electronic  fund  transfers  annually,  and 
the  number  of  automated  teller  machines  deployed  in  1977  was  double 
that  of  1976.  Approximately  100  financial  institutions  now  offer  pay- 
by-phone  services — three  times  the  number  of  a  year  ago.  In  1977,  the 
Treasury  Department  electronically  deposited  over  60  million  social 
security  and  elderly  income  maintenance  payments.  In  short,  EFT 
services  are  young,  but  they  already  play  a  major  role  in  our  Nation's 
payments  system  and  clearly  are  growing  in  importance  daily. 

As  with  many  new  developments  in  data  communications,  however, 
the  substantial  benefits  which  EFT  promises  are  accompanied  by  a 
broad  range  of  new  policy  questions.  Chief  among  these  issues  is  the 
rights  and  liabilities  of  the  consumer  who  uses  an  EFT  service. 

These  questions  are  particularly  acute  because  existing  state  laws 
covering  checks  and  Federal  consumer  protection  laws  governing 
credit  cards  were  not  drafted  with  EFT  in  mind,  leaving  the  rights 
of  consumers,  as  well  as  financial  institutions  and  retailers,  unde- 
fined in  the  law. 

This  uncertainty  leaves  many  important  questions  concerning  the 
consumer's  rights,  liabilities,  and  responsibilities  in  EFT  systems 
unanswered.  For  example,  what  is  the  consumer's  liability  if  his  EFT 
card  is  lost  or  stolen  and  his  bank  account  is  subsequently  emptied? 
What  is  a  financial  institution's  liability  to  its  customer  if  it  fails  to 
make  a  payment  when  ordered  or  pavs  the  wrong  amount?  What 
records  should  the  consumer  receive  in  these  essentially  paperless 
systems?  "UTiat  are  the  parties'  liabilities  in  the  event  of  a  technical 
malfunction  ?  And  what  obligation  does  a  financial  institution  have  to 
investigate  and  correct  errors  promptly  ? 
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Because  of  these  and  other  unanswered  questions  and  the  rapid 
gro^\i:.h  of  EFT,  the  committee  believes  the  Congress  should  enact  an 
"EFT  Bill  of  Rightvs''  for  consuniei-s  which  addresses  these  issues.  This 
was  the  key  recommendation  of  the  National  EFT  Commission  in  its 
final  report  to  the  Congress  in  Octol)er.  1977. 

There  are  many  providei^  of  EFT  services  who  believe  that  legisla- 
tion in  this  area  is  premature  and  that  EFT  should  be  left  to  develop 
in  the  marketplace  without  regulation.  The  committee  agrees  that  it 
is  desirable  to  minimize  regulation  of  EFT  at  this  time,  but  it  also  be- 
lieves that  EFT  payment  systems,  which  now  involve  billions  of  dol- 
lars annually  and  are  growing  in  size,  must  have  clearly  defined  niles 
to  operate  fairly,  efficiently,  and  with  public  confidence.  Moreover,  the 
committee  believes  this  legislation  will  provide  the  dual  benefits  of 
alleviating  legitimate  consumer  concerns  and  providing  a  clear  picture 
to  EFT  providers  of  what  their  liabilities  would  be,  enabling  them  to 
make  more  infonned  decisions  on  participating  in  EFT  systems. 

The  puqx>se  of  this  legislation  is  to  provide  a  framework  of  rights, 
responsibilities,  and  liabilities  for  participants  in  EFT  systems  without 
imposing  unnecessary  restrictions  on  the  continued  development  of 
these  service.  Its  principal  purpose,  however,  is  the  creation  of  sub- 
stantive consumer  rights.  The  title  addresses  the  issues  of  full  disclo- 
sure of  EFT  account  terms,  adequate  records  for  the  consumer,  con- 
sumer liability  for  unauthorized  transfei-s,  the  financial  institution's 
liability  for  wrongful  payments,  prompt  error  correction,  and  issuance 
of  EFT  "debit"  cards. 

Scope  of  the  act 

This  title  applies  to  four  common  EFT  services:  automated  teller 
machine  transactions,  such  as  cash  withdrawals  or  deposits  or  trans- 
fers between  account^s;  pay-by-phone  services,  in  which  a  consumer 
orders  his  financial  institution  to  make  payments  to  another;  point-of- 
sale  systems,  where  funds  are  transferred  from  a  consumer's  account  to 
a  merchant's  through  use  of  a  computer  tenninal  at  the  merchant's 
place  of  business;  and  automated  clearing  house  transactions  through 
which  a  consumer's  account  is  automatically  debited  for  a  recurring 
payment,  like  insurance  pi^emiums,  or  is  regidarly  credited  with  wages, 
pei'sion  l>enefits,  and  the  like.  Each  of  these  EFT  transactions  is  ini- 
tiated and  carried  out  primarily  by  electronic  means. 

There  are  several  banking  services  which  the  title  does  not  cover.  It 
specifically  excludes:  check  guarantee  and  authorization  services,  un- 
less they  directly  result  in  a  debit  to  the  consumer's  bank  account ;  tra- 
ditional "wire"  transfei-s  between  banks;  and  any  transaction  whose 
principal  purpose  is  the  purchase  or  sale  of  securities.  The  title  also  ex- 
cludes check  tnmcation  systems  in  which  paper  checks  or  drafts  are 
routed  or  processed  elexrtronically. 

Today's  EFT  systems  access  a  consumer's  bank  account,  but  many 
people  believe  that  EFT  sei'vdces  may  soon  access  other  types  of  asset 
accounts.  For  example,  a  mutual  fund  could  issue  an  EFT  card  which 
would  draw  on  the  consumer's  fund  shares.  Each  time  the  card  would 
be  used,  the  fund  could  instantaneously  redeem  shares  necessary  to 
cover  a  payment  and  transfer  the  funds  to  the  payee.  Another  example 
of  an  asset  account  Avhich  could  be  accessed  by  EFT  is  a  positive  bal- 


11 

ance  in  a  consumer's  marg^in  account  at  a  stock  brokerage.  In  order  to 
assure  that  all  equivalent  EFT  services  are  subject  to  tlie  same  stand- 
ards, the  title  would  cover  EFT  systems  which  access  traditional  bank 
accounts  as  well  as  other  types  of  asset  accounts. 

In  addition  to  providing  ax'cess  to  varied  types  of  accounts,  I]FT 
services  are  likely  to  be  offered  by  entities  other  than  banks  in  the  near 
future.  For  example,  the  current  issuers  of  travel  and  entertainment 
cards  may  eventually  gain  access  to  EFT  networks  operated  by  banks. 
In  that  case,  a  consumer  could  use  a  travel  and  entertainment  card  to 
pay  for  goods  or  services,  but  instead  of  receiving  a  monthly  bill,  the 
card  would  directly  withdraw  funds  from  the  consumer's  bank  ac- 
count. To  provide  equal  coverage,  the  title  requires  the  Federal  Reserve 
Board  to  assure  that  the  title's  requirements  are  by  regulation  made 
applicable  to  non-bank  EFT  providers  if  such  entities  offer  EFT  serv- 
ices in  the  future. 

Disclosure  of  account  terms 

The  committee  believes  it  is  essential  that  users  of  EFT  services 
be  meaningfully  infoiined  as  to  the  terms  and  conditions  governing 
such  services.  Consumers  are  not  generally  familiar  with  the  terms 
of  EFT  services  and  should  be  informed  as  to  hoAv  these  seiwices 
will  affect  their  funds  on  deposit  in  a  bank.  Accordingly,  this  title  re- 
quires disclosure  of  account  terms  at  the  time  a  consumer  arranges 
for  an  EFT  service.  To  assure  that  the  disclosuivs  are  meaningful,  the 
title  requires  that  they  be  made  in  readily  understandable  language. 
To  facilitate  compliance  with  this  requirement,  the  Federal  Reserv^e 
Board  is  required  to  promulgate  model  clauses  for  standard  disclo- 
sures. A^Hiile  use  of  such  clauses  would  be  optional,  a  financial  institu- 
tion which  utilized  an  appix)priate  model  clause  would  be  assured 
of  compliance  with  the  act's  requirements. 

^\niile  the  title  does  not  specifically  require  disclosure  of  each  and 
every  account  term  or  condition,  it  requires  disclosure  of  at  least  nine 
items  which  the  committee  believes  are  of  central  importance.  These 
include :  the  consumer's  liability  in  the  event  an  EFT  card  is  lost  or 
stolen;  who  to  call  if  this  occurs;  the  type  of  transactions  the  con- 
sumer can  initiate;  any  charges  for  tmnsfer;  the  consumer's  right 
to  prompt  error  correction;  and  what  account  information  the  fi- 
nancial institution  will  disclose  to  third  persons. 

In  the  event  rny  tenn  or  condition  of  an  account  is  changed  by  a  fi- 
nancial institution,  the  title  requires  written  notice  to  the  consumer  at 
least  21  days  in  advance. 

Transaction  records 

While  much  of  EFT's  cost-saving  characteristics  are  attributable 
to  the  lack  of  paper  involved,  accurate  and  meaningful  records  of  ac- 
count activity  are  essential  for  the  consumer.  This  is  particularly  neces- 
sary because  no  equivalent  of  the  cancelled  check  or  credit  card  receipt 
will  be  available  to  verif  v  or  prove  EFT  transactions. 

To  meet  this  need,  this  title  requires  that  financial  institutions  pro- 
vide the  consumer  with  periodic  statements  detailing:  all  EFT  ac- 
count activitv.  Each  EFT  transaction  would  be  itemizetl  so  the  con- 
sumer could  identify  the  amount,  date,  and  type  of  transfer  as  well  as 
the  designated  pajee. 
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In  addition  to  monthly  statements,  the  title  would  require  that  re- 
ceipts be  made  available  to  consumers  for  all  EFT  transactions  initi- 
ated at  an  electronic  tenninal,  such  as  an  automated  teller  machine  or 
EFT  terminal  at  a  store's  check-out  counter.  These  receipts,  like  the 
l>eriodic  statements,  would  give  the  consumer  written  verification  of 
the  amount,  date,  and  type  of  transfer  and  the  person  paid. 

In  order  to  pro\nde  the  user  of  EFT  services  with  evidence  of  pay- 
ment on  wliich  he  can  rely,  this  title  provides  that  periodic  statements 
and  receipts  required  by  the  act  shall  constitute  prima  facie  proof  of 
payment.  Thus,  a  receipt  or  statement  indicating  payment  to  a  third 
I>arty  by  means  of  EFT  would  provide  the  same  proof  of  payment  for 
the  consumer  as  a  cancelled  check  for  income  tax  or  other  purposes. 

Finally,  the  title  provides  an  important  ))rotection  for  consumers 
who  receive  payments,  like  wages  or  government  benefits,  through 
direct  PjFT  deposit  into  their  bank  accounts.  Because  many  emi^loyers 
or  receiving  banks  do  not  provide  a  consumer  with  notification  that  his 
deposit  was  made  as  scheduled,  an  error  could  cccur  without  the  con- 
sumer's knowledge  and  leave  the  consumer's  bank  account  empty  or 
with  insufficient  funds  to  cover  outstanding  checks.  To  assure  against 
this,  the  title  requires  a  system  of  notice  to  the  consumer  so  he  is  in- 
formed if  the  expected  payment  is  not  made  or  received  as  scheduled. 
Tliis  will  alert,  the  consumer  if  an  error  has  occuiTed  and  enable  him  to 
correct  it  promptly. 

Protection  from  ivnauthorized  iise 

Peril a])S  the  most  important  protection  contained  in  tliis  title  is  a 
limit  on  consumer  liability  in  the  event  a  consumer's  EFT  card  is  lost 
or  stolen  and  his  bank  account  is  drained. 

Several  EFT  systems  today  (particularly  automated  teller  ma- 
chines) ]:)ermit  a  consumer  to  access  his  bank  account  bv  inserting  a 
plastic  "debit"  card  into  an  electronic  terminal  and  ])unching  in  a  se- 
cret access  code.  Once  this  two-step  process  is  completed,  the  consumer 
may  withdraw  casli  from  his  bank  account.  AYliile  this  ])roccdure  pre- 
sents a  reasonable  degree  of  security. in  terms  of  today's  technology 
and  its  cost,  a  thief  who  stole  a  consumer's  card  and  learned  his  access 
code  could  nonetheless  quickly  and  easily  empty  the  consumer's  bank 
account.  Moreover,  the  face-to-face  contact  involved  in  passint;  a 
forged  check  or  using  a  stolen  credit  card  does  not  act  as  a  deterrent  in 
the  EFT  context  because  in  most  instances  the  thief  needs  only  to 
utilize  a  computer  terminal  to  withdraw  a  consumer's  money. 

Because  of  the  unique  risks  which  card-actuated  EFT'  systems  pre- 
sent in  this  respect,  protecting  the  consumer  from  serious  Iofs  is  of 
central  imiK)rtance.  The  committee  has  adopted  a  formula,  similar  to 
that  ap]dicable  to  credit  cards  since  1969,  which  limits  a  consnmer's 
liability  would  be  the  amount  withdrawn  up  to  the  time  of  notice, 
the  consumer  notify  his  financial  institution  that  his  card  and  code 
were  lost  or  stolen  Ix^fore  $50  is  withdrawn,  however,  the  consumer's 
liability  would  be  the  amount  withdrawn  up  to  the  time  of  notice. 

Determining  what  standards  to  applv  in  this  area  is  a  difficult  issue 
which  involves  several  questions  of  T)ublic  policy.  Tlie  committee  be- 
lieves the  $50  ceiling  approach  contained  in  this  title  is  the  best  lesolu- 
tion  of  these  issues  for  several  reasons.  First,  by  making  the  consumer 
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liable  for  the  first  $50  withdrawn,  the  consumer  has  a  financial  incen- 
tive to  guard  his  card  and  code  carefully  and  to  report  any  loss  or  theft 
promptly.  By  requiring  the  financial  institution  to  absorb  the  remain- 
der of  any  loss,  the  financial  institution  has  an  incentive  to  provide  a 
secure  EFT  system.  The  committee  believes  this  is  an  appropriate 
assignment  of  risks  since  the  financial  institution  has  established  the 
EFT  system  and  has  the  ability  to  tighten  its  security  characteristics. 

The  committee  was  also  impressed  with  the  experience  of  the  $50 
liability  limit  made  applicable  to  credit  cards  in  1969  by  the  Truth  in 
Lending  Act.  This  provision  lias  successfully  limited  consumer  liabil- 
ity for  lost  or  stolen  credit  cards  while  also  promoting  careful  credit 
card  handling  and  prompt  notice  of  loss  by  consumei*s.  Based  on  this 
experience,  as  well  as  favorable  data  in  the  seven  States  (Wisconsin. 
Iowa,  Colorado,  Minnesota,  Montana,  New  Mexico,  and  Kansas)  which 
recently  have  adopted  a  similar  provision  for  EFT,  the  committee  con- 
cluded that  a  $50  liability  ceiling  was  a  workable  and  proven  standard. 

Finally,  the  committee  also  took  into  account  the  likelihood  that  in 
5  to  10  years,  automated  teller  machines  may  no  longer  be  activated  by 
a  card  and  access  code,  but  by  more  positive  identification  systems  like 
voice  or  finger  print  recognition  or  signature  verification.  These  sys- 
tems would  greatly  lessen,  if  not  eliminate,  the  danger  of  unauthorized 
account  access.  Until  the  introduction  of  this  technology,  however,  the 
committee  believes  a  liability  standard  which  provides  certainty 
against  total  loss  to  the  consumer  is  of  crucial  importance. 

In  deliberating  this  issue,  the  committee  considered,  but  rejected,  a 
standard  wliich  would  determine  the  consumer's  liability  on  whether 
the  consumer  acted  in  a  specified  negligent  manner.  While  this  ap- 
proach has  the  attribute  of  specifically  i-equiring  careful  conduct  by 
the  consumer,  the  committee  believes  it  TJresents  considerable  problems, 
such  as  the  vagueness  of  the  standards,  how  to  prove  that  the  consumer 
(and  not  a  thief)  engaged  in  the  proscribed  conduct,  and  the  potential 
for  widespread  litigation  over  these  points  which  would  leave  the  con- 
sumer without  his  funds  while  these  questions  are  before  the  courts. 
For  these  reasons,  the  negligence  approach  was  rejected. 

Error  resolution 

Prompt  investiflration  and  correction  of  account  errors  is  of  crucial 
importance  in  EFT'  for  several  reasons.  Fii-st,  because  most  EFT  sys- 
tems rely  totally  on  com]>uters  and  electronics,  errors  are  bound  to  oc- 
cur, particularly  at  this  relatively  early  stage  of  develo])ment.  But 
more  important,  a  consumer  is  likely  to  discover  an  P^FT  error  only 
after  it  has  occurred,  meaning  that  outstanding  checks  on  a  checking 
account  might  be  dishonored  or,  even  worse,  the  consumer  left,  without 
money  to  meet  his  essential  expenses  like  rent,  utility  bill?,  and 
fifroceries. 

The  key  question  in  this  area  is  what  period  of  time  a  financial  in- 
stitution should  have  to  make  necessary  corrections.  The  Fair  Credit 
Billing  Act,  enacted  by  Congress  in  1974,  provides  for  ud  to  90  days 
to  correct  a  credit  card  billing  error.  The  committee  found  this  period 
of  time  far  too  lengthy  in  the  EFT  context  because  while  a  credit  error 
simply  results  in  an  erroneous  bill  (which  the  consumer  is  free  not  to 
pay),  an  EFT  error  means  that  money  has  already  been  wrongfully 
withdrawn  from  the  consumers  bank  account. 
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The  committee  believes  that  10  business  days  (the  equivalent  of  2 
weeks)  is  the  maximum  period  of  time  the  consumer  should  be  with- 
out his  funds  and  that  this  period  provides  an  adequate  opportunity 
for  the  consumer's  financial  institution  to  investigate  and  correct  an 
error  in  nearly  all  cases.  In  order  to  provide  added  flexibility,  this  title 
would  permit  a  financial  institution  to  take  up  to  45  days  to  resolve  a 
dispute,  provided  it  provisionally  recredits  the  consumers  account  for 
the  amount  in  controverey  within  10  business  days.  The  consumer 
would  have  full  use  of  the  funds  recredited  during  this  period. 

Other  p7'ovm/yns 

There  are  several  other  provisions  of  this  title  which  provide  signifi- 
cant consumer  protections. 

First,  the  title  establishes  standards  of  liability  for  a  financial  insti- 
tution which  fails  to  make  a  transfer  as  ordered,  transfers  the  wrong 
amount,  or  fails  to  stop  payment  on  a  preauthorized  transfer  when 
ordered  by  its  customer.  Under  these  circumstances,  the  financial  in- 
stitution would  in  most  cases  be  liable  for  all  proximate  damages,  ex- 
cept where  its  action  or  omission  resulted  from  a  technical  malfimc- 
tion  beyond  its  control.  This  standard  is  similar  to  a  bank's  current 
liability  under  the  law  of  checking. 

In  addition,  the  title  places  restrictions  on  the  unsolicited  issuance 
of  EFT  cards  and  access  codes.  A  financial  institution  would  be  per- 
mitted to  mail  unsolicited  EFT  cards  to  consumers  but  could  acti^-ate 
the  card  and  code  only  on  the  consumer's  request.  The  committee  be- 
lieves this  middle  ground  between  a  flat  prohibition  on  unsolicited 
mailings  and  totally  unrestricted  distribution  strikes  a  proper  balance 
which  will  ])ermit  financial  institutions  to  establish  an  adequate  card 
base  while  also  assuring  that  a  consumer's  bank  account  is  i)rotected 
from  unauthorized  access  by  a  thief  who  intercepts  the  consumer's 
mail. 

This  title  also  contains  a  provision  designed  to  assure  that  EFT 
develops  in  an  environment  of  free  choice  for  the  consumer.  A  credi- 
tor could  not  condition  the  extension  of  credit  on  a  consumer's  agree- 
ment to  repay  by  automatic  EFT  payments.  Also,  an  employer  or  gov- 
ernment agency  could  not  require  a  consumer  to  open  an  account  with 
a  particular  financial  institution  in  order  to  receive  EFT  deposits. 

Finally,  the  act  would  be  enforced  by  means  of  civil  and  criminal 
liability,  as  well  as  administrative  action.  A  consumer  subiected  to  a 
violation  of  the  act  could  recover  actual  damages,  a  minimum  penalty 
of  $100,  and  attorney's  fees  and  costs. 

TITLK    VII.    TRUTH    IX    LENDING    SIMPLIFICATION 

This  title  would  amend  the  Truth  in  Lending  Act  in  order  to  pro- 
vide the  consumer  with  clearer  credit  information,  make  creditor  com- 
pliance easier,  limit  creditor  civil  liability  for  statutory  penalties  to 
only  significant  violations,  and  strengthen  the  act's  administrative 
enforcement. 

Enacted  in  1968,  the  Truth  in  Lending  Act  is  the  first  consumer 
credit  law  passed  by  the  Congress  and  remains  today  one  of  the  Na- 
tion's most  important  consumer  protection  laws. 


i| 


16 

The  act  requires  creditors  to  disclose  in  a  uniform  manner  all  key 
terms  of  a  credit  transaction,  including  the  true  cost  of  credit,  ex- 
pressed as  an  "annual  percentage  rate."  By  imposing  this  uniformity, 
consumers  are  able  to  compare  available  credit  terms  more  readily. 
It  was  the  Congress  belief  that  consumers  would  individually  benefit 
not  only  from  the  more  informed  use  of  credit,  but  also  from  height- 
ened competition  which  would  result  from  more  knowledgeable  credit 
shopping. 

Nine  years  after  the  act's  passage,  many  experts  believe  that 
Truth  in  Lending  has  been  of  substantial  benefit  to  consumers.  For 
example,  recent  data  collected  by  the  Federal  Reserve  Board  indicate 
that  consumer  awareness  of  prevailing  annual  percentage  rates  for 
common  loans  rose  from  less  than  15  percent  in  1969,  the  year  the  act 
became  effective,  to  nearlv  55  percent  in  1977.  Equally  dramatic  in- 
creases in  awareness  occurred  for  open  end  (revolving  charge)  ac- 
count rates. 

In  addition,  there  is  heightened  awareness  among  consumers  as  to 
the  cost  of  borrowing  from  various  types  of  lending  institutions.  Since 
1969,  those  creditors  who  charge  the  highest  rates  have  experienced  a 
substantial  reduction  in  their  share  of  the  consumer  credit  market. 
While  no  conclusive  proof  of  the  act's  role  in  this  exists,  some  experts 
believe  truth  in  lending  is  a  principal  cause  of  this  market  shift. 

Despite  the  act's  clear  successes,  however,  there  is  a  growing  belief 
among  consumers  and  creditors  alike  that  the  act  could  be  substan- 
tiallv  improved.  There  is  considerable  evidence,  for  example,  that 
disclosure  forms  given  consumers  are  too  lengthy  and  difficult  to 
understand.  Creditors,  on  the  other  hand,  have  encountered  increasing 
difficulty  in  keeping  current  with  a  steady  stream  of  administrative 
interpretations  and  amendments,  as  well  as  highly  technical  iudicial 
decisions.  There  is  also  evidence  that  many  creditors  have  sincerely 
tried  to  comply  with  the  act  but,  due  to  its  increasing  complexity  and 
frequent  changes,  have  nonetheless  found  themselves  in  violation  and 
subject  to  litigation.  In  addition,  this  committee  and  other  congres- 
sional and  government  sources  have  found  the  level  of  administrative 
enforcement  by  the  Federal  bank  agencies  seriously  inadequate. 

In  short,  the  committee  believes  that  the  interests  of  both  consum- 
ers and  creditors  would  be  furthered  by  simplification  and  reform  of 
the  act. 

The  committee's  efforts  have  focused  on  four  general  areas :  pro- 
viding the  consumer  with  simpler,  more  understandable  information ; 
making  compliance  easier  for  creditors;  limiting  creditor  civil  liability 
for  statutory  penalties  to  only  significant  violations;  and  strengthen- 
'ng  administrative  enforcement  of  the  act. 

Simplifying  disclosures 

The  task  of  simplifving  the  disclosures  given  to  consumers  is  a  dif- 
ficult one.  It  requires  balancing  the  comi^eting  considerations  of  com- 
plete disclosure  so  the  consumer  is  fuUv  informed  and  the  ne^  to  avoid 
providing  so  much  information  that  the  consumer  is  discouraged  from 
studying  it. 

During  its  hearings  the  Consumer  Affairs  Subcommittee  heard  testi- 
mony from  a  leading  psychologist  who  has  studied  the  problem  of  "in- 
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foi'iiiational  overload."  The  subconiniittee  learned  that  jud^inor  from 
consumer  tests  in  other  areas,  the  tyi)ical  di^x-losure  statement  utilized 
today  by  creditoi-s  is  not  an  effect i\e  communication  device.  Most  dis- 
closure statements  are  lengthy,  written  in  legalistic  fine  print,  and  have 
essential  truth  in  lendinjj  disclosures  scattered  amono;  various  contrac- 
tual tei-nis.  The  result  is  a  piece  of  pai>er  which  appears  to  be  ""just 
another  leiral  document"  instead  of  the  simple,  concise  disclosure  form 
Congress  intended. 

The  committee  has  adopted,  with  minor  modifications,  the  Federal 
Reserve  Board's  suggestions  to  simplify  the  typical  truth  in  lending 
disclosure  statement.  The  numl)er  of  disclosures  given  the  consumer 
would  be  reduced  by  eliminating  the  itemization  of  cei-tain  figures  in 
favor  of  providing  onlv  the  totals.  Thus,  for  credit  sales,  like  the  pur- 
chase of  an  auto,  tlie  bill  would  eliminate  disclosure  of  the  '"cash  price," 
"downpayment."  and  "unpaid  balance  of  the  cash  price,"  in  favor  of 
disclosure  of  only  the  "amount  financed."  This  sum  repres^^nts  the  total 
l)orrowed  by  the  consumer,  without  a  complete  breakdown.  While  the 
consumer  would  be  given  somewhat  less  information  under  this  ap- 
proach, the  committee  believes  this  disadvantage  is  more  than  offset 
by  the  clarity  and  economy  of  disclosui-e  which  results.  The  accuracy 
and  utilitv  of  the  disclosures  would  remain  unaffected. 

In  addition  to  reducing  the  number  of  required  disclosures,  this  title 
would  require  that  truth  in  lending  disclosures  be  sefri'Pgated  from  con- 
tract terms  and  disclosures  recaiired  by  State  law.  The  consumer  would 
therefore  receive  a  document  in  which  the  important  disclosures  re- 
quired by  the  act  are  highlighted  by  being  set  apart  from  all  other 
data. 

Finally,  the  connnittee  has  also  adopted  the  Federal  Reserve  Board's 
i-ecommendation  that  numerical  truth  in  lending  disclosures  be  accom- 
panied by  descriptive  phrases  which  explain  their  significance  to  the 
consumer.  For  example,  the  key  "finance  charjre"  disclosure  would  be 
accompanied  by  an  exjDlanation  similar  to:  "This  is  the  amount  the 
credit  will  cost  you."  The  committee  believes  this  will  make  truth  in 
lending  disclosures  even  more  meaningful  in  the  future. 

In  order  to  illustrate  the  simplification  of  disclosure  information 
which  the  title  would  achieve,  two  exhibits  are  included  with  this  re- 
port. Exhibit  A  is  a  common  truth  in  lending  disclosure  statement  for 
credit  sales  in  use  today.  Exhibit  B  is  a  simplified  statement  prepared 
by  the  Federal  Reserve  Board  staff'  to  illustrate  what  a  disclosure 
statement  prepared  in  accordance  with  this  title's  provisions  would  re- 
semble. "\^^lilo  final  regulations  of  the  Board  might  result  in  some 
modifications  to  Exhibit  B,  both  the  Board  and  the  committee  consider 
it  a  good  example  of  the  simplified  format  disclosure  statements  would 
follow  as  a  result  of  this  title. 
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Exhibit  A 
Federal  Truth  in  Lending  Instalment  Credit  Disclosure  Statement 

1FB<  IMm^.^ I    Ajj 


GJSTOMaS  (Namat  and  AddrMtMji 


C»E0rrO(lS    tNom..    ond   Addr,.,«| 


TMi  dJKlonm  niaitt  lo  ai 

n  Credit  Sol*       □  Loon       Q 

D  Now  Troniorton       QAdd-On       Q  «.fi„ond»g 

ooaosuifs  roR  cremt  sales  oniy, 

I.  C(nh  Mc»  1^ 

i.  Lmii   Cosh  Downpoymont  , 

1.  Trado-ln 

4.  Total  Oownpoymont  (2+3|  . 

i.  Unpaid  (alone*  of  Coiti  Weo  J_ 

6.  Unpaid  lalonc*  « 

(Sum  of  llMii  J+S+9  +  I0-I-I I +121 


OlSClOSUtES   FOR  AU  TRANSACTIONS! 

».     Crodif  Ufa  ln«uronc«  Charge  J_ 

».     Oiiobility   Innironc*   Chorg*  

10.     Preporty  Iniuronc*  Chorg*  J_ 

M.    Rocording  Food)  ^ "...........$_ 

12.    Offwr  ChorgM t 


I J 


Ooforrod  Poymonf  Pric«  4 


««•  of  Ifomi  1 +1+9  +  10+1 1 +12+ I  7) 
NOTE.    Appnpriat,  portion  of  rmwindor  of  itofMmrt  m^  b* 
fOM  in  for  crad»  «oIm. 


Amoont  Ftnoncod   

U.     Propold  Finonc*  Chorg* 

IS.    R*qvir<d  Dcpoiil  tolonc*  . 

14.     Totoi  Prapoid   F;nan<*  Chorg*  ond 

R»quir*d  Oxpotit  Bolonc*  (14+ 1 3) 
17.    FINANCE  CHARGE 

II.     ToW  of  Poymanti 

19.    ANNUAL  PERCENTAGE  RATI 


AOOmONAl  DISaOSURES  REQUIRED  IN  AU  TRANSACTIONS 

fhtt  Iraniacllon  It  poyoM*  In  

Olt>*r  poymoMt  or*  du*  rh* 

*•*  Paym*of  $_ OHwn  t 

'^'::r.tvr.:rz:'.^;^::^^       -^  •  ^'^ — «*.««-  po,.*.  ..o  .o.^ , 


_  eonwemiv*  nranfhly  ln>taln.*rrt..  Th.  du.  dot*  of  ItM  firrt  payn.*nt  li  . 
dor  of  *ach  month.  Th*  finol  payment  it  du*  on  or  b«for*  


^'rrr.r.^.  ra:*:tr^°^^  ■-"-"""-'-'  '-"---^  — « -r,* ,.  .po..d . 

~  '  '•*•"'•  "  '*»<^  <»♦  ••«  «"Ont.  chorg.  comp«t«(  o>  followi  (..g..  Iuj«  of  7f,|; 


^"l^'l^p^r:  rZLT--^  '"-'---  '^ o>  on,  d.fou«.  d-nouonc  or  ..,»,  ch„g«  poyob^  . 


«OPWTY  INSURANCE,  if  writt«,  In  eonnortion  with  thi.  tronwrfon.  ..„rd.    >.    

Tl«  «,«  I.  .hown  m  It*.,   ,0  ond  c«tom.,  i.  h«*by  .dvi.«l  of  hi.  right  to  obtoin  thi.  Inwronc*  fro-,  ony  o**,  p.,«n  '^r:::;;^ 


I  dmir*  Crwiit  Uf. 
and    DiMbility    Inwronc*. 


lOot*) 


ISignotur.) 


I  d«ir*  Crodlt 
Lif*   InMirorK*  only. 


(Dot*! 


IStgnotur*) 


I    DO    NOT   wont    Cr«<it 
lif*   or    DiMbility    Inwronc*. 


IDotol 


(Signotwr*) 


UCJWVrr    AGREEMENT,     Q    Thi.    tron.octlon    I.    un«cur*d.     Q  TN.    ,ran«ction    i.   «cur«f    by   (.p«,fy   typ.   of  Mcurit,   int*,*«     «h   - 

P-rrhoM  mon,y  «curity  ogr*«n*nt.  chott*!  mortgog*.  conditionol  .ol*.  *,c.l, p.cry  typ.  of  Mcur.ty  ».t*,*«.  «Kh  m 

of  »«.  dot,,  cov.ring  (giv*  d*Kription.  including  m.k*  ond  Mriol  numbor   for   motor   ..hid*.! ~ 


^   '"•  •««'*»  OBr..m«,t  will  wcu,.  f^,  „  o,^  ind*bl*dn*..  and  win  co».r  oftor-ocquirod  prop*,*;! " 

lACICNOWLEDOE  RECEIPT  OF  THIS  STATEMENT  ond  .  fu.th«  und*r«„nd  that  th.  di«.o.ur..  h.r« od.  «-Wy  for  th.  p„p«.  .f 

Zi.L  1  "rjt  •"'"  '•""""  "  ""    "''*''"  "*•"'  ""  ••«  *^'*"*'  WRCENTAGE  RATE  „.  .n  no  ^^Z 

temtdond  ot  port  of  th*  ogr**m*nl  or  controct  id*ntifi«f  h*r*in  ~   woy   lo   •* 


WHnoKi. 
•r  io*«> 


niwiwnciwitui 


r  Cr...  .■■■■! .11111.    m  I 


S.   R.     1273  "  4 
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Exhibit  B 


ABC  Sales  Company 

One  Illinois  St .  Washington.  DC.  20001 


ANNUAL  PERCENTAGE  RATE  (the  cost  of  your  credit  expressed  as  a  yearly  rate) % 

FINANCE  CHARGE  (the  dollar  amount  the  credit  will  cost  you) S 

It  does  not  include  a  S tee  for  filing  a  security  interest. 

AMOUNT  FINANCED  (the  amount  of  credit  you  will  receive) $ 

TOTAL  OF  PAYMENTS  (the  amount  you  will  pay  when  you  malce  ail  the  payments) $ 

The  total  of  payments  will  be  paid  in monthly  instalments  of  $ which  are  due  on  the 

day  of  each  month.  The  first  payment  is  due  on and  the  last 

payment  on 

TOTAL  SALE  PRICE  (the  total  cost  of  your  purchase  on  credit,  including  your  down  payment  of  S )  $ 

CREDIT  LIFE  AND  DISABILITY  INSURANCE:  Credit  life  and  disability  insurance  is  not  required  to  obtain  this  credit.  If 
you  take  the  insurance,  the  cost  disclosed  below  will  be  included  In  the  amount  financed. 

Check 

if  desired  Cost 

Credit  life  (for  term  of  credit)  $ 

Credit  disability  (for  term  of  credit)      $ 

I  desire  the  insurance  checked  above. 

Signature  Oat* 

PROPERTY  INSURANCE.  Property  Insurance  as  indicated  below  is  required   You  may  get  this  Insurance  from  any  company 
you  wish.  If  bought  from  us,  the  costs  are  as  follows: 

S 

s 

LATE  PAYMENTS.  If  you  delay  any  payment  by  more  than days  after  the  due  date,  you  will  be  charged  S 

SECURITY  INTEREST.  Your is  pledged  as  collateral  to  secure  payment  of 

this  credit  in  addition  to  the  property  purchased  as  part  of  this  transaction. 

PREPAYMENT:  If  you  refinance  or  prepay  in  full  the  amount  you  owe,  you  may  be  entitled  to  get  back  a  portion  of  the 
finance  charge 

YOU  SHOULD  READ  YOUR  CONTRACT  FOR  OTHER  IMPORTANT  INFORMATION  INCLUDING  OUR  RIGHT  TO 
DECLARE  THE  FULL  BALANCE  DUE  IN  THE  EVENT  OF  NONPAYMENT  OR  OTHER  DEFAULT,  AND  PREPAY- 
MENT REBATES  AND  PENALTIES 
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Making  compliance  easier 

Several  provisions  in  this  title  will  make  compliance  with  the  act 
substantially  easier  for  creditors.  Perhaps  the  most  important  provi- 
sion requires  the  Federal  Reserve  Board  to  promulgate  model  forms 
and  clauses  for  common  transactions.  The  use  of  these  forms  and 
clauses  would  be  optional,  but  such  use  would  guarantee  compliance 
with  the  act.  Thus,  by  simply  filling  in  the  form's  blanks  with  proper 
information,  the  creditor  would  be  fulfilling  the  act's  requirements. 
The  committee  believes  this  will  be  an  extremely  important  aid  for 
small  creditors  who  have  not  had  ready  access  to  legal  counsel  in  draft 
ing  forms. 

In  addition,  the  title  would  establish  acceptable  tolerances  for  dis- 
closures. A  creditor  would  be  permitted  to  disclose  an  annual  per- 
centage rate  within  one-eighth  percent  of  the  actual  rate.  The  Federal 
Reserve  Board  is  also  required  to  examine  whether  tolerances  in  other 
disclosures  are  necessary  to  facilities  compliance  in  certain  i\\)e,s  of 
transactions.  Two  areas  in  which  the  Board  should  examine  the  need 
for  additional  tolerances  are  in  conventional  mortgage  transactions 
and  in  transactions  which  involve  ''odd  days  interest.'' 

Another  significant  aid  to  creditors  is  this  title's  designation  of  Oc- 
tober 1  of  each  year  as  the  effective  date  of  administrative  amendments 
and  interpretations  which  would  require  changes  in  disclosure  forms. 
Creditors  would  therefore  need  to  alter  their  forms  only  once  per  year 
in  response  to  administrative  rulings. 

Finally,  those  creditors  who  utilize  forms  required  by  a  Federal 
agency  would  not  be  civilly  or  criminally  liable  for  any  violations  of 
the  act  contained  in  those  forms.  This  will  provide  protection  for 
creditors  who  extend  credit  for  student  loans  or  residential  mortgages 
which  are  insured  or  administered  by  a  Federal  agency. 

Limiting  civil  liability 

This  title  would  narrow  a  creditor's  civil  liability  for  statutory 
penalties  to  only  those  disclosures  which  are  of  central  importance  in 
understanding  a  credit  transaction's  cost  or  terms.  It  is  anticipated 
that  this  will  eliminate  litigation  which  is  based  on  violations  of  a 
purely  technical  nature. 

In  a  "closed  end"  transaction,  such  as  an  auto  loan,  the  creditor's 
civil  liability  for  statutory  penalties  would  be  limited  to  disclosure  of 
the  amount  financed,  the  finance  charge,  the  total  of  payments,  the 
annual  percentage  rate,  the  number,  amount,  and  due  dates  of  pay- 
ments, any  security  interest  taken,  and,  where  applicable,  the  con- 
sumer's right  of  rescission.^  This  is  a  significant  reduction  from  the 
current  scope  of  liability. 

The  creditor's  liability  would  also  be  reduced  in  open  end  (revolving 
change)  transactions.  While  most  of  the  specific  disclosures  required 
would  still  be  subject  to  civil  liability,  no  statutory  penalties  would 
attach  to  less  importance  requirements  such  as  type  size,  the  sequence 
of  disclosures,  and  identification  of  purchases  and  payments. 


'  The  act  plves  consumers  a  three  day  "cooIIdk  off  period"  for  transactions  which  would 
result  In  a  lien  on  a  consumer's  borne.  During  this  period,  the  consumer  may  rescind  the 
transaction  by  notifying  the  creditor  of  his  Intention  and  returning  any  goods  or  money 
obtained. 
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Under  the  act's  current  provisions,  there  is  the  possibility  that  a 
creditor  could  be  subject  to  multiple  class  actions  for  the  same  viola- 
tion, each  seeking  the  maximum  recovery  of  $500,000  or  1  percent  of 
the  creditor's  net  worth,  whichever  is  less.  This  title  would  eliminate 
that  possibility  by  assuring  that  i-egardless  of  the  number  of  class  ac- 
tions brought  against  a  credtior  for  a  particular  violation,  the  credi- 
tor's maximum  aggregate  liability  would  not  exceed  the  limits 
mentioned  above. 

In  addition,  the  defense  to  civil  liability  provided  for  "bona  fide 
error"'  has  been  clarified  to  make  clear  that  it  applies  to  mechanical 
and  computer  errors,  provided  they  are  not  the  result  of  erroneous 
legal  judgments  as  to  the  act's  requirements. 

Strengthening  administrative  enforcement 

The  committee  believes  that  the  reduction  in  civil  Dcnalties  contained 
in  this  title  must  be  accompanied  by  a  corresponding  increase  in  ad- 
ministrative enforcement  in  order  to  assure  adequate  creditor  compli- 
ance. Several  provisions  of  the  title  are  designed  to  achieve  this  result. 

First,  the  title  authorizes  the  Federal  Trade  Commission,  the  pri- 
mary enforcement  agency  for  retailers  and  finance  companies,  to  re- 
spond to  violations  of  the  act  as  if  they  were  violations  of  an  FTC 
trade  regulation  rule.  This  will  enable  the  Commission  to  obtain 
restraining  orders  against  violators  directly  in  T'^.S.  district  court  and 
to  seek  civil  penalties  for  knowing  violations.  Under  current  law,  the 
Commission  is  required  to  curb  violations  by  obtaining  a  cease-and- 
desist  order — an  antiquated,  laborious  process  which  can  take  from  1 
to  3  years.  The  committee  believes  that  this  modernization  of  the 
Commission's  authority,  which  parallels  existing  jjrovisions  in  the 
Equal  Credit  Oppoi-tunity  Act  and  the  Fair  Debt  Collection  Practices 
Act,  is  an  important  improvement  which  will  permit  the  Commission 
to  utilize  its  resources  in  a  significantly  more  efficient  manner. 

Another  important  provision  of  this  title  would  recjuire  all  enforce- 
ment agencies  to  order  a  refund  to  consumers  in  certain  instances 
where  an  undei'statement  of  an  annual  percentage  rate  or  finance 
charge  is  discovered.  In  such  a  case,  the  agency  would  order  the 
creditor  to  refund  the  difference  between  the  actual  and  disclosed  rate 
or  finance  charge.  Based  on  data  collected  by  several  bank  regulatory 
agencies,  the  committee  believes  this  provisi(m  will  result  in  the  re- 
funding of  millions  of  dollars  to  consumers  and  will  prove  to  be  an 
imj)ortant  and  effective  enforcement  tool. 

Finally,  this  title  recjuires  the  Federal  Keserve  Board  to  undertake 
a  pilot  project  to  determine  the  feasibility  and  value  of  publishing 
"shopper's  guides  to  credit"  in  major  metropolitan  areas.  These  publi- 
cations would  be  issued  monthly  or  (juarterly  and  wouhl  list  tlie  annual 
percentage  rates  charged  by  all  creditors  in  that  area  for  common 
types  of  loans.  This  type  of  publication  is  now  being,-  issued  monthly 
by  the  Massachusetts  Banking  Commissioner  and  initial  results  are 
highly  positive  in  terms  of  better  informing  consumers. 
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TITLE  VIII.    MISCELLANEOUS 


Section  801  amends  section  302(b)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  to  enable  the  corporation  to  purchase  se- 
cured home  improvement  loans. 

Creation  of  a  secondary  market  for  improvement  loans  would,  the 
committee  believes,  contribute  significantly  to  maintenance  of  the  Na- 
tion's housing  stock,  to  neighborhood  revitalization,  and  to  energy 
conservation  efforts. 

The  committee  took  note  of  the  fact  that  energy  conservation  legis- 
lation already  approved  by  the  Senate  would  authorize  the  corporation 
to  purchase  loans  financing  energy  conservation  improvements.  Be- 
cause energy  conservation  loans  are  frequently  made  in  combination 
with  other  home  improvement  loans,  the  committee  believes  that  the 
amendment  is  an  important  complement  to  the  energy  legislation,  and 
will  enable  the  corporation  to  develop  an  effective  secondary  market 
program  for  improvement  loans. 

The  committee  specifically  limited  the  authority  to  purchase  im- 
provement loans  to  secured  loans — loans  in  which  the  lender  has  an 
interest  secured  by  the  real  property  to  be  improved. 

Section  302  provides  that  the  Secretary  of  Treasury  would  be  re- 
quired, in  the  first  fiscal  year  after  date  of  enactment  of  this  Act  in 
which  he  authorizes  gold  sales  to  the  public,  to  offer  not  less  than  10 
percent  of  the  gold  offered  for  sale  in  that  fiscal  year  in  the  form  of 
units  containing  not  more  than  one  troy  ounce  of  gold.  The  provision 
would  give  the  public  an  opportunity  to  buy  Treasury  gold  in  small 
quantities,  but  would  not  require  issuance  of  "medallions''  which  could 
be  mistaken  for  coins  or  legal  tender  and  create  an  erroneous  impres- 
sion that  the  United  States  Government  believes  gold  should  have  a 
monetary  role. 

In  approving  this  section,  the  committee  recognizes  the  sizeable 
market  for  gold  pieces  in  the  United  States  and  anticipates  tlhat  the 
items  produced  pursuant  to  this  section  would  be  manufactured  to 
compete  in  this  market  and  would  bear  appropriate  design,  and  weig'ht 
and  fineness  markings  so  as  to  enhance  their  marketability.  The  com- 
mittee further  recognizes  that  demand  for  such  items  may  change  and 
anticipates  that  production  and  sales  of  such  units  in  any  year  during 
whidh  gold  is  offered  for  sale  would  be  expanded  or  reduced  to  meet 
such  demand,  but  in  the  first  year,  would  not  be  reduced  below  10  per- 
cent of  total  gold  sales. 

Section  803  extends  the  current  provisions  of  the  Truth  in  Lending 
Act  with  regard  to  merchant  discounts  for  cash  purchases  and  sur- 
charges for  credit  card  transactions.  The  Act  currently  provides  that  a 
merchant  may  offer  a  discount  of  up  to  5  percent  for  cash  purchases, 
but  may  not  impose  a  surcharge  for  credit  card  purchases. 

This  amendment  would  extend  the  Act's  current  provision  (due  to 
expire  on  February  27, 1979)  for  an  additional  2  years,  thereby  giving 
the  Congress  additional  time  to  study  the  effects  of  this  provision. 


Section-by-Sectiox  Analysis 


TITLE    I.    FINANCIAL    INSTITUTIONS 


Section  101  extends  flexible  authority  to  prescril^  interest  rates  on 
deix>sits  (ix>pularly  known  as  Regulation  Q)  for  1  year  from  its 
present  expiration  date  of  December  15, 1978. 

Section  102  pi-ovides  that  there  shall  Ix*  no  differential  in  the  maxi- 
mum interest,  rate  payable  l)etween  commercial  banks  and  thrift  insti- 
tutions (savings  and  loan  associations  and  sa\nngs  banks)  on  accounts 
from  which  the  customer  pre-authorizes  transfers  from  savings  to  a 
cJiecking  or  similar  account  pureuant  to  regulations  of  the  Federal 
Resei've  Board  and  Federal  Dejxysit  Insurance  Corporation  effective 
November  1. 

Section  103  adds  the  States  of  New  York  and  New  Jersey  to  the  list 
of  States  in  which  depository  institutions  are  exempt  from  the  prohibi- 
tion against  offering  NOW  accounts  contained  in  Public  Law  03-100. 

TITLE   II.    CHARTERS   FOR   THRIFT   INSTITUTIONS 

Section  201  makes  clear  that  references  throug'hout  the  Federal 
statutes  to  "association"  a])p]y  to  Federal  mutual  savings  banks  as 
well  as  Federal  savings  and  loan  associations,  unless  the  context  indi- 
cates othei-wise. 

Section  202  expands  the  authority  of  the  Federal  Home  Loan  Bank 
Board  to  charter  Federal  mutual  savings  banks  in  those  States  which 
authorize  State  mutual  savings  banks  provided  such  convei-sion  is  not 
in  contravention  of  State  law.  Only  an  institution  whidh  is  a  Sta-te 
mutual  sa^^ngs  bank  at  the  time  of  conversion  may  be  called  a  Federal 
mutual  sa\dngs  bank. 

This  section  also  provides  that  a  Federal  mutual  savings  bank  may, 
to  the  extent  authorized  by  the  Federal  Home  Loan  Bank  Board,  con- 
tinue to  carry  on  any  activities  it  was  engaged  in  on  Decemlx'r  31. 1977 
and  to  retain  and  make  investments  of  a  tyi>e  it  held  on  that  date,  but 
its  equity,  corporate  Iwnd  and  consumer  loan  investments  may  not 
exceed  the  average  ratio  of  such  investments  to  total  assets  for  the 
five-year  period  immediately  i)i"eceding  the  filin.<r  of  an  application  for 
convei"sion  and  such  an  association  shall  only  be  permitted  to  estab- 
lish branch  offices  and  other  facilities  in  accordance  with  the  limita- 
tions imposed  by  State  law  applicable  to  a  savings  bank  organized 
under  such  State  law  except  that  such  an  association  shall  lie  exempt 
from  any  numerical  limitations  of  State  law  on  the  establishment  of 
branch  offices  and  other  facilities  and  may,  in  any  case,  branch  within 
its  own  Standard  Metropolitan  Statistical  Area,  its  own  countv,  or 
within  85  miles  of  its  home  office,  but  onlv  in  its  State  of  domicile.  A 
converting  savings  bank  must  comply  with  State  antidiscrimination 
and  consumer  protection  laws  in  force  at  the  time  of  conversion  if  the 
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Federal  Home  Loan  Bank  Board  determines  that  State  law  and  regu- 
lations provide  gi-eater  consumer  protection  than  Federal  law  and 
regulations. 

Section  203  this  is  a  technical,  perfecting  amendment  which  makes 
it  clear  that  the  FSLIC  must  insure  Federal  mutual  savings  banks  as 
well  as  Federal  savings  and  loan  associations. 

Section  20Jf,  this  section  makes  clear  that  the  Federal  Home  Loan 
Bank  Board  may  approve,  in  its  discretion,  the  voluntary  conversion 
of  State  chartered  mutual  sa\dngs  banks  to  Federal  mutual  savings 
banks. 

Section  205  provides  for  a  transfer  of  insurance  of  a  converted  Fed- 
eral mutual  savings  banks  from  the  Federal  Deposit  Insurance  Cor- 
poration to  the  Federal  Savings  and  Loan  Insurance  Corporation. 

TITLE    III.    INSURANCE    OF    IRA    AND    KEOGH    ACCOUNTS 

Section  301  increases  Federal  deposit  insurance  limits  for  IRA  and 
KEOGH  accounts  from  $40,000  to  $100,000. 

TITLE   IV.   CENTRAL  LIQUIDITY  FACILITY 

Section  Jfil  provides  that  this  title  may  be  cited  as  the  "National 
Credit  Union  Central  Liquidity  Facility  Act". 

Section  Ifi2  amends  the  Federal  Credit  L^nion  Act  b}'  adding  a  new 
Title  III — Central  Liquidity  Facility — containing  the  following 
sections : 

Section  301  provides  the  Congi-essional  findings  giving  rise  to  the 
legislation.  The  Facility  is  found  to  be  needed  to  improve  general 
financial  stability  by  meeting  the  liquidity  needs  of  credit  unions. 

Section  302  provides  basic  definitions  controlling  use  of  the  Facility. 
Liquidity  means  the  needs  of  credit  unions  for  (1)  short  term  adjust- 
ment credit  available  in  meeting  temporary  requirements  for  funds  or 
to  cushion  more  persistent,  outflows  of  funds  pending  an  orderly  ad- 
justment of  credit  union  assets  and  liabilities;  (2)  seasonal  credit 
available  for  longer  periods;  and  (3)  protracted  adjustment  credit 
available  in  the  event  of  unusual  or  emergency  circumstances  of  a 
longer  teiTU  nature  resulting  from  national,  regional,  or  local  difficul- 
ties. This  section  also  provides  the  definition  of  paid-in  unimpaired 
capital  and  surplus  upon  which  capital  contributions  to  the  Facility 
are  predicated. 

Section  303  provides  for  the  creation  of  the  National  Credit  T'nion 
Administration  Central  Liquidity  Facility  within  the  National  Credit 
Union  Administration. 

Secton  30 If.  provides  the  rules  governing  meinbersliip  in  the  Facility 
by  credit  union  Regular  membere  and  Agent  members. 

Section  305  provides  the  rules  governing  the  capital  stock  subscrip- 
tions of  the  Facility. 

Section  306  provides  the  rules  governing  extensions  of  credit  by  the 
Facility.  Extensions  of  credit  may  be  applied  for  to  meet  liquidity 
needs.  The  Credit  LTnion  Administration  must  approve  or  deny  any 
such  application  within  five  working  days  after  receiving  it.  Funds  are 
to  be  advanced  on  terms  and  conditions  prescribed  by  the  Credit 
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Union  Administration.  A  $500  million  back  up  line  of  credit  from  the 
Treasury  Department  to  the  Facility  is  provided. 

Section  307  provides  the  powers  of  the  Credit  I^nion  Administra- 
tion on  behalf  of  the  Facility.  The  Administration  may  l)orrow  from 
any  source  with  or  without  the  "iiarantee  of  the  United  States  as  to 
principle  and  interest.  The  total  fac^^s  amount  of  those  oblio:ations 
guaranteed  by  the  United  States  may  not  exceed  twenty  times  the  sub- 
scribed capital  stock  and  surplus  of  the  Facility. 

Section  308  provides  for  treneral  Accountino:  Office  audits  of  the 
Facility  mider  such  rules  and  re<rulations  as  GAO  may  proscribe. 

Section  309  provides  for  a  full  report  of  tlie  activities  of  the  Fa- 
cility to  Ix^  included  in  the  Annual  Report  of  the  Credit  Union 
Administ  ration. 

TITLE   v.    FEDERAL   BANK   EXAMINATION    COUNCIL 

Section  501  provides  that  the  title  may  be  cited  as  the  Federal  Rank 
Examination  Council  Act  of  1978. 

Section  502  sets  forth  the  purpose  of  the  title  to  establish  a  Federal 
Bank  Examination  Council  to  prescribe  the  uniform  standards  and 
procedures  for  the  Federal  examination  of  banks.  The  Council  may 
make  recommendations  to  promote  uniformity  in  banlc  supervision. 
Council  actions  are  to  be  desi^ied  to  promote  consistency  in  examina- 
tions and  to  insure  progressive  and  vigilant  bank  supervision. 

Section  503  sets  forth  relevant  definitions  of  Council  and  Federal 
banking  agencies. 

Section  501),  establishes  a  Council  to  consist  of  the  Comptroller  of 
the  Currency,  the  Chaimian  of  the  Board  of  the  FDIC,  and  the  Chair- 
man of  the  Federal  Reserve  Board.  The  Chairman  of  the  Federal  Home 
Loan  Bank  Board  and  Chairman  of  the  National  Credit  I'nion  Ad- 
ministration Board  serA^e  as  advisor}-  membei-s.  This  section  prescribes 
the  seleotion  of  the  Chainnan,  tenns  of  service  of  Council  members, 
designation  of  alternates  and  payment  of  expenses  incurred  in  carry- 
ing out  Council  duties.  (Designation  of  the  Chairman  of  the  Federal 
Credit  Union  Administration  Board  anticipates  enactment  of  S.  71; 
if  that  bill  is  not  enacted,  the  correct  official  would  be  the  National 
Credit  Union  Administrator.) 

Section  505  provides  that  the  Council  fund  its  expenses  by  levying 
proportionate  annual  assessments  on  each  of  the  three  banking 
agencies. 

Section  506  (a) -(d)  provides  that  the  Council's  functions  would 
lie  to  establish  uniform  standards,  procedures,  and  reporting  forms 
for  the  examination  of  banks  to  ho  employed  by  each  of  the  Federal 
banking  agencies;  to  make  reconnnendations  for  uniformity  in  super- 
visory matters,  which  reconnnendations  need  not  be  accepted,  so  long 
as  the  agency  submits  to  the  Council  a  written  statement  of  the  rea- 
sons why  the  recommendation  is  unacce[)table;  to  establish  and  con- 
duct schools  for  bank  examiners ;  to  develop  uniform  reporting  systems 
for  baidcs,  bank  holding  companies  and  non-bank  subsidiaries. 

Subsection  (e)  provides  that  nothing  in  the  bill  limits  Federal  bank 
agencies  from  trying  or  field  testing  new  bank  supervisory  methods 
or  tools. 

Subsection  (f )  requires  the  (^ouncil  to  file  an  annual  report. 
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Section  507  requires  the  Council  to  establisli  a  liaison  committee 
composed  of  five  representatives  of  State  banking  agencies  to  meet 
at  least  twice  a  year  with  the  Council. 

Section  508  provides  that  the  Chairman  of  the  Council  is  vested  with 
authority  over  internal  administration  of  the  Council,  and  that  the 
Council  can  utilize  Federal  banking  agency  personnel  as  well  as  hire 
necessary  personnel  and  apix)int  exj^erts  and  consultants. 

Section  509  gives  the  Council  necessary  access  to  banking  agency 
files. 

TITLE    VI.    ELECTRONIC    FUXD    TRANSFERS 

Section  601  amends  the  Consumer  Credit  Protection  Act  by  adding 
a  new  Title  IX  containing  the  following  sections : 

Section  901 

The  act  may  be  cited  as  the  "Fair  Fund  Transfer  Act." 
Section  902. — Findings  and  purpose 

The  committer  finds  that  the  use  of  electronic  systems  to  transfer 
funds  offers  the  potential  for  substantial  benefits  to  consumers,  but  be- 
cause the  application  of  existing  consumer  protection  laws  to  EFT  is 
unclear,  the  rights  and  liabilities  of  consumers  who  utilize  these  sys- 
tems are  undefined  in  the  law.  The  purpose  of  the  title  is  to  provide  a 
basic  framework  establishing  the  rights  and  remedies  of  all  parties 
to  electronic  fund  transfers.  Its  principal  purpose,  however,  is  the 
provision  of  consumer  rights. 

Section  903. — Definitions 

The  term  "electronic  and  transfer"  is  defined  to  include  any  trans- 
fer of  funds,  other  than  a  transaction  originated  by  paper  check  or 
draft,  which  is  initiated  through  an  electronic  terminal,  telephone,  or 
computer  or  magnetic  tape  so  as  to  order  a  financial  institution  to  debit 
or  credit  an  account.  This  definition  includes  the  following  four  com- 
mon EFT  services:  automated  teller  machine  transactions;  pay-by- 
phone  systems ;  point-of-sale  transfers ;  and  automated  clearing  house 
transactions,  such  as  direct  deposit  of  funds  or  automatic  bill  pay- 
ments. 

This  definition  excludes  check  authorization  or  guarantee  systems 
which  do  not  directly  result  in  a  debit  to  the  consumer's  account,  tradi- 
tional "wire"  transfers  Iwtween  banks,  and  transactions  the  primary 
pur]X)se  of  which  is  the  purchase  or  sale  of  securities.  This  exception 
would  exclude  from  coverage  a  telephone  order  to  a  stock  broker  spe- 
cifically to  buy  or  sell  securities,  but  would  not  exclude  a  payment 
system  whereby  stock  or  mutual  fund  shares  were  liquidated  by  agree- 
ment as  a  secondary  consequence  of  ordering  a  transfer  of  funds. 

The  definition  of  "electronic  fund  transfer"  is  intended  to  give  the 
Federal  Reserve  Board  flexibility  in  determining  whether  new  or  de- 
veloping electronic  services  should  be  covered  by  the  act  and,  if  so, 
to  what  extent.  For  example,  two  bank  regulatory  agencies  recently 
approved  regulations  permitting  the  automatic  transfer  of  funds  from 
a  savings  account  to  a  checking  account  when  a  consumer's  checking 
account  balance  reaches  a  predetermined  level.  Whether  this  service 
should  be  covered  by  the  act  requires  a  determination  of  whether  such 
transfers  will  be  initiated  electronically,  whether  current  laws  pro- 
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vide  adequate  consumer  safe^vards,  and  whether  coverage  is  necessary 
to  achieve  the  act's  basic  objectives.  This  delegation  of  authority  to 
the  Board  is  an  important  aspect  of  this  legislation  as  it  would  enable 
the  Board  to  examine  new  services  on  a  case-by-case  basis  and  would 
contribute  substantially  to  the  act's  overall  effectiveness. 

The  term  "account''  is  defined  to  mean  traditional  depository  ac- 
counts as  well  as  other  asset  accounts  established  for  personal,  family, 
or  household  purposes.  Examples  of  asset  accounts  which  would  be 
covered  are  money  market  mutual  fund  accounts  and  positive  balances 
in  margin  accounts  at  a  stock  brokerage.  An  occasional  or  incidental 
credit  balance  in  open  end  (revolving  charge)  account  would  not  be 
covered,  as  transactions  in  these  accounts  are  now  subject  to  the  re- 
quirements of  the  Truth  in  Lending  Act.  Accounts  held  by  a  financial 
institution  pursuant  to  a  bona  fide  trust  agreement  would  also  be 
excluded. 

The  tenn  "financial  institution"  is  defined  to  mean  traditional  de- 
pository institutions  as  well  as  any  otlier  person  who  directly  or  in- 
directly holds  a  consumer's  account.  Thus,  a  money  market  mutual 
fund  holding  a  consumer's  share  account  would  bo  defined  as  a  finan- 
cial institution. 

The  definitions  of  "financial  institution''  and  "account''  are  deliber- 
ately broad  so  as  to  assure  that  all  persons  who  offer  equivalent  EFT 
ser\aces  involving  any  type  of  asset  account  are  subject  to  the  same 
standards  and  consumers  owning  such  accounts  are  assured  of  uniform 
protection. 

Section  90Jf. — Regul<itions 

This  section  authorizes  the  Federal  Reserve  Board  to  promulgate 
regulations  to  carry  out  the  act's  purposes.  The  Board  is  specifically 
required  to  assure  that  these  regulations  allow  for  the  introduction 
and  development  of  new  EFT  services  and  technology. 

In  addition  to  regidations,  the  Board  is  required  to  promulgate 
model  disclosure  clauses  which  financial  institutions  may  use  when 
disclosing  the  terms  and  conditions  of  an  EFT  service  imder  section 
905.  Use  of  these  clauses  would  be  optional,  but  a  financial  institution 
which  utilized  the  proper  model  clause  would  be  assured  of  compli- 
ance with  the  act  by  virtue  of  section  915  (d)  (2). 

This  section  also  provides  that  if  EFT  services  are  in  the  future 
offered  by  persons  other  than  a  financial  institution  holding  a  con- 
simier's  account,  the  Board  shall  b3'  regulation  assure  that  the  act's 
requirements  and  remedies  are  made  applicable  to  sucli  services  aiul 
service  providers.  For  example,  the  issuers  of  travel  and  entertain- 
ment cards  may  in  the  future  gain  access  to  an  EFT  network.  In  such 
cases,  a  consumer  could  use  his  travel  and  enter-tainment  cai-d  to  access 
his  bank  account  directly.  This  ])i'ovision  will  assure  equal  coverage 
and  full  ai)plication  of  the  'act's  protections. 

The  committee  regards  regulations  as  essential  to  the  act's  effective- 
ness. These  regulations  will  add  flexibility  to  the  act  by  permitting  the 
Board  to  modify  the  act's  requirements  to  suit  the  characteristics  of 
individual  EFT  stnwices.  Moreover,  since  no  one  can  foresee  EFT  de- 
velopments in  the  future,  regulations  would  keep  ])ace  with  new 
services  and  assure  that  the  act's  basic  protections  continue  to  apply. 
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While  the  committee  appreciates  the  concern  that  a  body  of  regula- 
tions would  add  to  complexity  and  cost,  the  committee  believes  these 
potential  drawbacks  are  more  than  offset  by  the  flexibility  for  further 
technolo^cal  development  that  reflations  would  permit. 

Section  905. — Terms  and  conditimis  of  transfers 

This  section  provides  for  the  disclosure  of  terms  and  conditions  of 
an  EFT  service,  in  accordance  with  regulations  of  the  Board,  at  the 
time  a  consumer  contracts  for  such  a  service.  These  disclosures  must 
be  made  in  readily  understandable  language  of  either  the  financial 
institution's  choosing  or  by  use  of  model  clauses  promulgated  by  the 
Board  pursuant  to  section  904(b). 

This  section  does  not  require  disclosure  of  virtually  each  and  every 
term  and  condition  of  an  EFT  service.  Rather  it  leaves  to  the  Board's 
regulations  the  full  extent  and  timing  of  disclosure  for  individual 
EFT  "debit"'  card  service  which  could  be  used  in  automated  teller 
told  at  least  the  following  key  terms,  as  applicable  to  the  EFT  serv- 
ice involved :  the  consumer's  liability  for  unauthorized  transfers;  who 
to  call  if  an  EFT  card  is  lost  or  stolen;  the  types  of  transfers  the 
consumer  can  initiate ;  any  charges  for  transfers ;  the  consumer's  right 
to  stop  payment  on  pre-authorized  transfers;  the  consumer's  right 
to  receipts  and  periodic  account  statements;  the  consumer's  right  to 
prompt  error  correction  and  how  to  initiate  a  correction;  the  financial 
institution's  liability  for  wrongful  payments;  and  under  what  cir- 
cumstances the  financial  institution  will  disclose  account  information 
to  others. 

In  addition,  the  committee  intends  for  the  Board's  regulations  to 
provide  meaningful  summaries  of  account  terms  so  the  resulting  dis- 
closure form  is  reasonably  concise.  Attached  with  this  report  are  two 
sample  disclosure  forms  prepared  by  the  Federal  Reserve  Board's 
staff  to  illustrate  what  disclosure  forms  prepared  in  accordance  with 
this  act  would  resemble.  Exhibit  A  is  a  sample  disclosure  form  for  an 
EFT  "debit"  card  service  which  could  be  used  in  automated  teller 
machines  and  point-of-sale  terminals.  Exhibit  B  is  a  sample  disclo- 
sure form  which  would  be  provided  to  consumers  who  have  their 
wages  or  social  security  benefits  deposited  automatically.  While  final 
regulations  of  the  Board  might  result  in  some  modifications,  both  the 
committee  and  the  Board's  staff  consider  these  good  examples  of  the 
form  of  EFT  disclosures  required  by  this  title. 
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Exhibit  A 


Uilormation  About  Your  XYZ  Card 


1.  HOW  TO  CONTACT  US 

To  contact  us  about  your  account,  call  or  write: 

XYZ  Bank 
P.O.  Box  000 
Anytown,  Ohio  44000 
(4441  666  8888 

2.  YOUR  LIABILITY  FOR  UNAUTHORIZED  TRANSFERS 

If  your  XYZ  card  is  lost  or  stolen  or  a  transfer  you  did  not 
authorize  occurs,  your  loss  will  be  no  more  than  S50.  How- 
ever, if  a  transfer  you  did  not  authorize  appears  on  your 
monthly  statement,  and  you  fail  to  contact  us  within  60  days 
after  the  statement  was  mailed  to  you,  we  need  not  reim- 
burse you  for  any  losses  occurring  after  those  60  days  that 
could  have  been  prevented  by  your  contacting  us.  For  your 
own  benefit,  contact  us  AT  ONCE  if  your  card  is  lost  or 
stolen, 

3.  ERRORS 

If  you  believe  that  there  is  an  error  in  a  transfer  shown  on 
any  of  the  account  statements  or  receipts  that  you  receive, 
call  or  write  us  within  60  days  after  the  statement  or  receipt 
was  sent  to  you.  Give  us  your  name  and  account  number,  an 
explanation  of  the  error,  and  the  amount  of  money  involved. 
We  will  look  into  the  matter,  and  will  try  to  call  or  write  you 
with  an  answer  within  10  business  days.  If  our  investigation 
takes  longer,  we  will  credit  your  account  within  those  10 
business  days  with  any  amount  that  you  believe  to  be  in 
error,  and  will  correct  any  error  no  later  than  45  days  after 
you  first  contacted  us.  II  we  conclude  that  no  error  occurred, 
you  will  receive  an  explanation  from  us  and,  if  you  ask,  we 
will  also  send  you  copies  of  all  records  we  relied  on  in  reach- 
ing our  conclusion. 

4.  USE  OF  XYZ  CARD 

You  may  use  your  card  to:  . 

a.  Withdraw  cash  from  your  checking  or  savings  account. 

b.  Deposit  money  in  your  checking  or  savings  account. 

c.  Pay  a  credit  card  bill. 

d.  Transfer    money    to   a    merchant   from   your    checking 
account. 

5.  LirfllTSONUSE 

Cash  withdrawals  by  use  of  our  automated  teller  machines 
are  limited  to  3  pet  day,  and  may  not  total  more  than  $200 
per  day. 


6.  CHARGtS 

There  will  be  no  charge  fpr  use  of  your  XYZ  card,  unless  thO 
balance  in  any  of  your  accounts  falls  below  $100.  If  itdoeSi 
the  charge  will  be  10' per  transfer. 

7.  WRITTEN  RECORDS 

You  will  receive  the  following  information  about  your 
account  and  the  transfers  you  make: 

a.  A  receipt  describing  transfers  made  at  electronic  terminals. 

b.  A  monthly  statement  showing  the  status  of  your  account, 
the  transfers  made,  and  any  charges  imposed. 

If  you  have  authorized  a  deposit  in  advance  that  is  scheduled 
to  occur  at  least  once  every  60  days,  such  as  deposit  of  your 
wages  or  Social  Security  benefits,  we  will  send  you  a  notice  if 
the  deposit  is  not  made  as  scheduled. 

8.  OUR  LIABILITY 

If  we  fail  to  transfer  funds  according  to  your  instructions,  we 
will  be  liable  for  damages  directly  caused  by  our  failure 
unless  (1)  there  are  insufficient  funds  in  your  account 
through  no  fault  of  ours,  (2)  the  funds  in  your  account  are 
subject  to  legal  process,  or  (31  the  failure  was  due  to  an 
equipment  breakdown  you  knew  about  when  you  started  the 
transfer  or  was  caused  by  an  act  of  God  or  other  circum- 
stance beyond  our  control. 

9.  STOPPING  AUTOMATIC  PAYIVIENT 

If  you  have  given  advance  authorization  for  payments  to  be 
made  from  your  account,  you  may  stop  any  transfer  by  noti- 
fying us  at  least  3  business  days  before  the  transfer  is  to 
occur.  If,  after  being  properly  notified,  we  fail  to  stop  the 
transfer,  we  will  be  liable  for  any  damages  directly  caused  by 
our  failure. 

10.     PRIVACY 

We  will  not  disclose  information  about  your  account,  or  the 
transfers  that  you  make,  except: 

a.  as  necessary  to  complete  transfers; 

b.  to  verify  the  existence  and  good  standing  of  your  account 
with  us  upon  request  of  a  third  party,  such  as  a  credit 
bureau; 

c.  to  comply  with  court  and  government  orders;  and 

d.  in  accordance  with  your  written  authorization. 
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Exhibit  B 


Infonnallon  About  Direct  Deposits  of 
Your  Wages  or  Social  Security  Benefits 


HOW  TO  CONTACT  US 

To  contact  us  about  your  account,  calt  or  write: 

XYZ  Bank 
P.O.  Box  000 
Anytown,  Ohio  44000 
(444)  666  8888 

WRITTEN  RECORDS 

If  direct  deposits  are  made  to  your  checking  account,  they  will  be 
shown  on  your  regular  monthly  statement.  II  direct  deposits  are 
made  to  your  savings  account,  we  will  note  them  In  your  pass- 
book when  you  present  the  book  at  any  of  our  offices. 

We  will  notify  you  if  a  deposit  does  not  arrive  as  scheduled, 

ERRORS 

If  you  believe  that  there  is  an  error  In  the  direct  deposit  shown  on 
any  of  the  account  statements  or  receipts  that  you  receive,  call  or 


write  us  within  60  days  after  the  statement  or  receipt  was  sent  to 
you.  Give  us  your  name  and  account  number,  an  explanation  of 
the  error,  and  the  amount  ol  money  involved.  We  will  look  into 
the  matter,  and  will  try  to  call  or  write  you  with  an  answer  withirv 
10  business  days.  If  our  investigation  takes  longer,  we  will  credit 
your  account  within  those  10  business  days  with  any  amount 
you  believe  to  be  in  error,  and  will  correct  any  error  no  later  tharv 
45  days  after  you  first  contacted  us.  If  we  conclude  that  no  error 
occurred,  you  will  receive  an  explanation  from  us  and.  if  you  ask, 
we  will  also  send  you  copies  of  all  records  we  relied  on  In  reach- 
ir)g  our  conclusion. 

PRIVACY 

We  will  not  disclose  Information  about  your  account  except: 

a.  as  necessary  to  complete  deposits; 

b.  to  verify  the  existence  and  good  standing  of  your  account 
with  us  upon  request  of  a  third  party,  such  as  a  credit 
bureau ; 

c.  to  comply  with  court  and  government  orders;  and, 

d.  in  accordance  with  your  written  authorization. 


Exhibit  B 

These  forms  demonstrate  that  the  disclosures  required  by  this  title 
would  be  clear  and  informative.  And  because  these  forms  are  rela- 
tively short  and  could  be  printed  in  advance,  compliance  would  not 
be  burdensome  or  costly  to  financial  institutions. 

This  section  also  provides  flexibility  as  to  when  disclosures  would 
be  made  by  leaving  the  precise  timing  of  disclosures  to  the  Board's 
regulations.  Generally,  full  disclosure  of  EFT  rights  and  responsi- 
bilities would  be  made  when  a  consumer  signs  up  for  a  new  EFT  serv- 
ice. However,  when  a  consumer  authorizes  his  employer  to  deposit  his 
wages  electronically,  the  Board  may  find  that  disclosures  by  the  con- 
sumer's bank  are  practical  only  after  the  first  deposit  is  received. 

The  committee  believes  that  consumers  can  make  meaningful  choices 
as  to  various  banking  services  only  when  adequately  informed  as  to 
their  options.  These  disclosures  will  provide  important  information  for 
consumei-s  using  or  considering  an  EFT  service. 

Finally,  this  title  requires  21  days  prior  written  notice  to  the  con- 
sumer if  his  liability  or  cost  would  be  increased,  except  where  a  change 
is  immediately  necessary  to  respond  to  a  breach  of  system  security. 
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Section  906. — Documentation  of  transfers;  periodic  statements 

This  section  I'equires  that  a  receipt  be  made  available  to  a  consumer 
for  each  EFT  transaction  initiated  at  an  electronic  terminal.  This 
would  require  that  receipts  be  available  for  automated  teller  machine 
and  point-of-sale  transfers  either  by  issuing  a  receipt  for  even'  trans- 
action automatically  or  only  when  the  consumer  depresses  a  button 
asking  for  one.  Receipts  would  not  be  required  for  pay-by-phone  or 
automated  clearing  house  transactions  where  the  expense  of  providing 
a  receipt  would  nullify  the  cost  savings  of  these  services. 

The  receipt  required  to  be  available  by  this  section  would  set  forth 
the  amount,  date,  and  tyj^e  of  transfer,  the  consumer's  account  mmiber, 
the  identity  of  any  third  part}-  involved  in  the  transfer,  and  the  loca- 
tion or  identification  of  the  terminal  involved  (which  could  be  done  by 
a  code  referring  to  a  list  of  terminal  locations  printed  on  the  receipt). 

In  addition  to  transfer  receipts,  the  title  provides  for  regular  ac- 
count statements  detailing  EFT  activity  for  each  month  in  which  an 
EFT  transaction  occurs,  or  quarterly.  These  statements  would  provide 
the  same  information  with  regard  to  each  transfer  as  a  receipt,  and 
would  also  include  the  account's  opening  and  closing  balances,  any 
charges  for  transfers  or  account  maintenance,  and  an  address  and  tele- 
phone number  for  the  consumer  to  refer  account  inquiries  or  errors. 
An  exception  to  the  periodic  statement  requirement  is  made  for  pass- 
book accounts  which  are  accessed  only  b}'  direct  deposits  of  payroll, 
social  security  benefits  and  the  like.  For  these  accounts,  no  jieriodic 
statement  is  required  if,  upon  presentation  of  the  passbook,  the  con- 
sumer is  given  the  amount  and  date  of  each  transfer  involving  the  ac- 
count since  the  passbook  was  last  presented. 

This  section  provides  an  important  protection  for  persons  who 
receive  payments,  like  wages,  or  pension  benefits,  by  direct  deposit. 
In  these  cases,  the  title  specifies  alternative  procedures,  each  of  which 
would  insure  that  a  consumer  is  notified  promptly  that  his  account 
has  or  has  not  been  properly  credited  as  scheduled.  First,  the  payor 
could  provide  prompt  positive  notice  of  each  payment  made.  Second, 
the  consumer's  financial  institution  could  adopt  a  positive  notice  system 
whereby  each  credit  is  reported  promptly  to  the  consumer  when  re- 
ceived. Or,  finally,  the  consumer's  financial  institution  could  establish 
a  negative  notice  system  whereby  the  consumer  would  assume  that  his 
funds  were  properlv  credited  as  scheduled  unless  the  financial  institu- 
tion promptly  notifies  him  to  the  contraiT.  Either  of  these  procedures 
would  satisfy  the  notice  requirements  of  this  subsection  regarding  pre- 
authorized  credits. 

As  the  amount  of  some  payments  may  vary,  and  payments  may  stop 
without  notice  to  the  consumer's  financial  institution  if  a  consumer 
changes  employment,  the  title  gives  the  Board  discretion  to  set  reason- 
able standards  triggering  notice  to  the  consumer. 

Finally,  this  section  provides  that  a  receipt  or  periodic  statement 
indicating  a  transfer  to  another  person,  including  the  consumer's  bank, 
shall  constitute  prima  facie  iiroof  that  such  transfer  was  made.  This 
will  provide  the  consumer  with  the  same  evidence  of  payment  for  in- 
come tax  or  other  purposes  as  a  cancelled  check. 


31 

Section  907. — Premithorized  transfers 

This  section  sets  minimum  safeguards  for  consumers  who  arrange 
for  regular  payments  (such  as  insurance  premiums  or  utility  bills)  to 
be  deducted  automatically  from  their  bank  accounts. 

This  title  requires  that  any  authorization  for  automatic  payments  be 
in  writing  with  a  copy  provided  to  the  consumer.  A  consumer  is  given 
the  right  to  stop  payment  on  a  preauthorized  transfer  by  notifying  his 
financial  institution  orally  or  in  writing  up  to  3  business  days  before 
the  scheduled  date  of  transfer.  In  the  case  of  an  oral  notice,  the  finan- 
cial institution  may  require  written  confirmation  within  fourteen  days. 

Wliere  automatic  deductions  will  vary  in  amount,  such  as  for  util- 
ity bills,  the  payee  or  the  consumer's  financial  institution  would  be 
required  to  provide  reasonable  advance  notice  to  the  consumer  of  the 
amount  and  date  of  the  scheduled  transfer.  This  advance  notification 
will  enable  the  consumer  to  arrange  to  have  adequate  funds  in  his  ac- 
count to  cover  the  payment  or  to  stop  payment  if  he  chooses. 

The  safeguards  provided  by  this  section  correspond  to  general  auto- 
mated clearing  house  practices  today  and  will  not  result  in  any  added 
cost  or  operating  burden  for  financial  institutions. 

Section  908. — En^or  resolution 

This  section  establishes  a  procedure  for  the  prompt  correction  of 
EFT  account  errors.  This  is  particularly  important  in  the  EFT  con- 
text because  a  computer  error  could  leave  the  consumer's  bank  ac- 
count empty  or  with  insufficient  funds  to  cover  outstanding  checks  or 
meet  essential  living  expenses. 

The  title  establishes  10  business  days  as  the  maximum  period  of 
time  the  consumer  would  wait  to  regain  use  of  his  funds.  A  financial 
institution  could  take  longer  (up  to  45  days)  to  investigate  and  cor- 
rect an  error,  providing  it  provisionally  recredits  the  consumer's  ac- 
count for  the  amount  alleged  to  be  in  en-or  within  the  10-business-day 
period. 

While  a  consumer  may  notify  his  financial  institution  of  an  error 
orally,  the  financial  institution  may  request  written  confirmation  of 
the  alleged  error  within  14  days. 

If,  after  its  investigation,  the  financial  institution  concludes  that  no 
error  occurred,  it  is  required  to  explain  its  findings  to  the  consumer 
within  3  business  days  and,  on  the  consumer's  request,  provide  copies 
of  the  documents  on  which  it  relied. 

This  section  also  provides  a  substantial  penalty  if  a  financial  insti- 
tution concludes  in  bad  faith  that  no  error  occurred  and  does  not  re- 
credit  the  consumer's  account.  A  financial  institution  would  be  liable 
for  three  times  the  amount  of  an  error  if  it  knowingly  and  willfully 
notified  the  consumer  that  no  error  occurred  when  the  conclusion 
could  not  reasonably  have  been  drawn  from  the  evidence  available  or 
where  it  failed  to  provisionally  recredit  the  consumer's  account  and 
did  not  make  a  good  faith  investigation  of  the  eiTor  or  did  not  have  a 
reasonable  basis  for  believing  the  consumer's  account  was  not  in  error. 
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Section  909. — Consumer  liability  for  unauthorized  transfers 

This  section  limits  a  consumer's  liability  to  a  maximum  of  $50  if 
an  EFT  card  is  lost  or  stolen  and  the  consumer's  bank  acc-ount  is 
drained.  If  the  consumer  notifies  the  financial  institution  of  the  loss 
before  $50  is  withdrawn,  the  consumer's  liability  would  be  the  amount 
withdrawn  up  to  the  time  of  the  notice. 

This  standard  of  liability  is  similar  to  the  Federal  credit  card  lia- 
bility standards  in  effect  since  1969.  By  making  the  consumer  liable 
for  the  first  $50  withdrawn,  the  consumer  is  ofiven  a  financial  incen- 
tive to  jjuard  his  card  and  access  code  carefully  and  report  their  loss 
promptly.  By  requiring  the  financial  institution  to  absorb  any  fui-ther 
loss,  it  has  an  incentive  to  minimize  the  risk  of  unauthorized  uses  by 
tightening:  an  EFT  system's  security. 

This  $50  limit  would  apply  only  to  bona  fide  unauthorized  uses  as 
defined  in  section  908(11).  Thus  if  the  consumer  authorizes  another 
to  make  a  transfer,  if  the  consumer  benefits  from  a  transfer  or  if  the 
consumer  is  engaged  in  fraudulent  conduct,  the  $50  limit  would  not 
apply,  and  the  consumer  would  be  fully  liable.  Where  a  consumer  en- 
trusts a  card  to  someone  else  who  then  exceeds  his  actual  authority,  the 
consumer  would  be  fully  liable  until  he  notifies  his  financial  institution 
that  use  of  the  card  is  no  longer  authorized.  Finally,  if  a  consumer 
receives  a  periodic  statement  showing  an  unauthorized  transfer  and 
fails  to  notify  his  financial  institution  within  60  days  after  trans- 
mittal of  the  s^atemerit  (or  lonf>-er,  in  extenuating  circumstances),  the 
consumer  would  be  fully  liable  for  any  further  unauthorized  trans- 
fers occurring  outside  the  60  day  period  if  the  financial  institution  es- 
tablishes they  couM  have  been  prevented  by  such  notice.  However,  an 
error  by  a  financial  institution  would  not.  be  considered  an  unauthor- 
ized transfer,  but  would  be  resolved  in  accordance  with  section  908's 
provisions,  under  which  a  consumer  would  bear  no  liability. 

The  committee  believes  that  the  dollar  ceiling  approach  to  limiting 
liability  for  unauthorized  transfers  presents  the  best  balance  of  risk 
allocation  while  also  protecting  the  consumer  from  losing  his  entire 
bank  account.  This  standard  has  worked  well  for  credit  cards  since 
1969  and  appears  to  be  working  equally  well  in  seven  States  (Wiscon- 
sin, Iowa,  Colorado.  INfinnesota,  IMontana,  New  INIexico,  and  Kansas) 
which  have  adopted  it  for  EFT. 

Some  EFT  services  may  provide  for  a  limited  overdraft  credit 
feature  similar  to  that  now  available  for  checking.  The  title  provides 
that  where  an  unauthorized  transfer  is  both  a  transfer  of  the  con- 
sumer's funds  and  a  draw  on  an  overdraft  line  of  credit,  the  transfer 
shall  be  regarded  as  one  transaction  and  a  single  $50  limit  shall  apply. 

Section  910. — Liahility  of  financial  institutions 

This  section  establishes  a  financial  institution's  liability  to  its  cus- 
tomer where  it  fails  to  make  a  transfer  as  ordered  or  transfei-s  an  in- 
correct amount. 

This  section  would  set  the  same  standards  of  liability  for  financial 
institutions  in  EFT  that  now  apply  to  checking  under  the  Uniform 
Commercial  Code. 

A  financial  institution  would  generally  be  liable  for  all  proximate 
damages  where  it  fails  to  make  a  transfer  in  the  correct  amount  or  in 
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a  timely  manner,  except  where  it  acted  in  accordance  with  account 
terms  or  where  the  consumer's  account  had  insufficient  funds  or  was 
subject  to  a  legal  encumbrance.  General  liability  for  proximate  dam- 
ages would  also  apply  if  the  financial  institution  failed  to  make  a 
transfer  due  to  insufficient  funds  where  the  financial  institution  failed 
to  credit  a  deposit  in  accordance  with  account  terms.  Finally,  a  finan- 
cial institution  would  be  similarly  liable  where  it  failed  to  stop  pay- 
ment on  a  preauthorized  transfer  when  property  instructed  by  the 
consumer.  A  financial  institution's  liability  would  be  reduced  to  ac- 
tual damages,  however,  where  its  action  was  a  bona  fide  error  which 
occurred  despite  procedures  to  avoid  such  errors. 

A  financial  institution  would  incur  no  liability  (except  for  failure 
to  stop  payment)  where  its  action  or  omission  was  due  to  an  act  of  God 
or  other  circumstance  beyond  its  control  or  a  technical  malfimction 
known  to  the  consumer  at  the  time  he  attempted  to  initiate  a  transfer. 

Section  911. — Issuance  of  cards  or  other  means  of  access 
This  section  governs  the  issuance  of  EFT  cards  and  access  codes. 
Generally,  a  finanr^al  institution  would  be  prohibited  from  distrib- 
uting a  card  and  code  on  an  unsolicited  basis.  However,  a  financial 
institution  may  distribute  an  unsolicited  card  or  code  provided  it  is  not 
"activated"  for  use  except  on  the  consumer's  request  and  after  verifica- 
tion of  tlie  consumer's  identitj'.  Thus,  a  financial  institution  could  mail 
an  unsolicited  card  or  an  unsolicited  card  and  access  code,  provided 
that  tlie  consumer's  account  could  not  be  accessed  by  these  devices  with- 
out an  affirmative  request  by  the  consumer  and  some  verification  of  the 
consumer's  identity,  as  specified  in  the  Board's  regulations.  In  addi- 
tion, the  distribution  would  have  to  be  accompanied  by  a  full  disclosure 
of  the  consumer's  rights  and  liabilities  if  the  service  is  accepted  and 
instructions  of  how  to  dispose  of  the  card  or  code  if  not  desired. 

This  section  is  intended  to  pennit  financial  institutions  to  develop  a 
sufficient  card  base  while  also  protecting  a  consumer's  account  from 
unauthorized  access  by  a  thief  who  has  intercepted  the  consumer's  mail. 
The  committee  expects  the  Board  to  assure  that  adequate  safeguards 
are  provided  to  verify  the  consumer's  identity  before  a  financial  insti- 
tuition  may  activate  a  card  and  code. 

Section  912. — Susfection  of  obligations 

This  section  provides  that  a  consumer's  obligation  is  "suspended" 
when  a  system  malfunction  prevents  completion  of  an  EFT  trans- 
action to  a  person  who  has  agreed  to  accept  payment  by  such  means. 
This  suspension  would  cease,  however,  if  the  intended  payee  subse- 
quently requests  payment  by  another  means  in  writing. 

This  provision  parallels  a  similar  provision  of  law  applicable  to 
checks,  whereby  a  payor's  obligation  is  suspende<^l  during  collection  of 
the  check. 

This  protection  will  assure  that  mortgages,  insurance  policies,  and 
other  important  obligations  are  not  declared  in  default  due  to  late 
payment  caused  by  a  system  breakdown. 

Section  913. — Compylsory  use  of  cJectronic  fund  transfer 

This  section  contains  prohibitions  on  compulsory  use  of  EFT  serv- 
ices which  are  designed  to  assure  the  EFT  develops  in  an  atmosphere 
of  free  choice  for  the  consumer. 
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First,  an  extension  of  credit  could  not  be  conditioned  on  a  consumer's 
repayment  by  means  of  preauthorized  (automatic)  transfers.  AMiile  a 
creditor  could  not  offer  only  loans  repayable  by  EFT.  this  section 
would  not  prohibit  a  creditor  from  offering  a  lower  annual  percentage 
rate  to  consumers  who  repay  by  EFT,  This  lower  rate  would  have  to 
reflect  the  cost  savings  of  EFT  to  the  creditor,  however,  and  could 
not  be  set  artificially  so  as  to  induce  EFT  repayment. 

This  provision  also  prohibits  requiring  a  consmner  to  establish  an 
account  with  a  particular  financial  institution  as  a  condition  to  em- 
ploj'ment  or  receipt  of  a  government  benefit. 

Section  Oljlf.. — Waive7'  of  rights 

This  section  provides  that  no  writing  may  contain  a  waiver  of  a 
consumer's  rights  or  remedies  under  this  act,  except  where  such  a 
waiver  is  in  settlement  of  a  dispute  or  litigation.  A  contract  or  other 
writing  could,  however,  grant  a  consumer  greater  protection  than 
contained  in  this  act. 

Section  915. — Civil  liahility 

This  section  gives  the  consumer  the  right  to  sue  when  he  is  sub- 
jected to  a  violation  of  the  act.  Except  where  a  financial  institution 
has  an  adequate  defense,  as  discussed  below,  the  consumer  would  be 
entitled  to  actual  damages,  a  penalty  of  $100  to  $1,000,  and  attorney's 
fees  and  costs.  In  determining  the  penalty,  a  court  is  required  to  con- 
sider several  factors,  such  as  whether  the  violation  was  intentional  and 
the  nature  of  the  \dolation. 

There  are  five  defenses  pro\ided  in  this  section  which  would  relieve 
a  financial  institution  of  any  civil  liability.  First,  a  financial  institu- 
tion would  be  relieved  of  liability  if  it  shows  that  its  violation  was  un- 
intentional and  resulted  from  a  bona  fide  error  which  occurred  despite 
procedures  designed  to  avoid  such  an  error.  A  financial  institution 
would  also  be  relieved  of  liability  if  it  relied  in  good  faith  on  a  Fed- 
eral Reserve  Board  interi)retation  or  if  it  utilized  an  appi'opriate 
model  clause  promulgated  by  the  Board.  A  financial  institution  would 
be  relieved  of  civil  liability  if  it  corrected  its  noncompliance  through 
the  act's  error  correction  mechanism.  Finally,  a  financial  institution 
would  not  be  liable  if,  prior  to  suit,  notifies  the  consumer  of  its  vio- 
la ion,  complies  with  the  act,  and  adjusts  the  consumer's  account  as 
necessary,  including  the  payment  of  actual  or  proximate  damages  as 
required  by  the  act. 

The  committee  believes  that  a  minimum  $100  penalty  for  non- 
compliance is  important  principally  as  a  deterrent  to  noncompliance 
but  also  to  assure  adequate  compensation  in  those  cases  where  the 
consumer  has  suffered  little  or  no  actual  damages  but  has  nonetheless 
been  inconvenienced  by  his  financial  institution's  violation  of  the  act. 
The  committee  also  believes  that  the  numerous  defenses  to  civil  lia- 
bility discussed  above  will  assure  that  this  penalty  is  imposed  only  in 
justified  situations. 

A  suit  to  enforce  civil  liability  mav  be  brought  in  an  appropriate 
State  or  Federal  court  within  1  year  of  a  violation. 

This  section  also  provides  that  where  a  court  finds  that  an  unsuccess- 
ful action  was  brought  in  bad  faith  or  for  harassment,  the  court  shall 
award  the  defendant  reasonable  attorney's  fees  and  costs.  This  sub- 
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section  should  not  be  construed  as  automatically  providing  for  at- 
torney's fees  to  a  defendant  in  every  unsuccessful  action.  Rather,  the 
committee  intends  this  subsection  to  apply  only  in  those  instances 
where  an  action  was  clearly  vexatious  and  without  merit. 

Section  916. — Criminal  liability 

This  section  provides  criminal  penalties  for  deliberate  violation  of 
the  act  and  for  fraudulent  use  of  an  EFT  card. 

First,  any  person  who  knowingly  and  willfully  violates  the  Act 
would  be  subject  to  a  fine  of  not  more  than  $5,000  and  imprisonment 
of  not  more  than  one  year. 

This  section  also  provides  a  fine  of  up  to  $10,000  and  imprisonment 
for  up  to  10  years  for  a  series  of  acts  involving  the  knoAving,  fraudu- 
lent, or  unlawful  use  of  a  stolen,  counterfeit,  or  altered  EFT  debit  card. 

Both  provisions  are  modeled  on  the  criminal  provisions  of  the  Truth 
in  Lending  Act. 

Section  917. — Administrative  Enforcement 

Enforcement  of  the  act  is  assigned  to  the  appropriate  Federal  bank 
regulatory  agencies  and  the  FTC,  as  in  other  Federal  consumer  pro- 
tection statutes. 

With  regard  to  depositorv  institutions,  the  act  would  be  enforced 
by  the  Federal  bank  regulatory  agency  which  currently  regulates  the 
institution.  For  retailers,  finance  companies,  and  others,  the  FTC 
would  be  the  enforcing  agency. 

To  assure  efficient  enforcement,  each  agency  is  empowered  to  utilize 
its  inherent  power  to  the  fullest.  In  the  case  of  the  FTC,  the  Commis- 
sion would  be  empowered  to  curb  violations  by  seeking  a  restraining 
order  in  U.S.  district  court.  The  Commission  could  also  request  impo- 
sition of  a  fine,  but  only  where  a  violation  was  knowing.  The  committee 
believes  this  modernized  authority  for  the  Commission,  which  is  iden- 
tical to  its  powers  under  the  P^qual  Credit  Opportunity  Act  and  the 
Fair  Debt  Collection  Practices  Act,  will  pennit  more  efficient  utiliza- 
tion of  the  Commission's  resources  and  more  effective  enforcement. 

Section  918. — Reports  to  Congress 

This  section  requires  the  Federal  Reserve  Board  and  the  Attorney 
General  to  submit  annual  reports  to  the  Congress  which  include  a  rec- 
ord of  enforcement  activities  and  relevant  recommendations.  The  title 
specifically  requires  the  Board  to  address  the  act's  costs  and  benefits 
to  consumers  and  financial  institutions  and  the  act's  effect  on  com- 
petition, the  introduction  of  new  technology,  and  the  Federal 
judiciary. 

Section  919. — Relation  to  State  latos 

This  section  requires  the  Federal  Resei-ve  Board  to  determine 
whether  a  State's  EFT  law  is  eitlier  inconsistent  with  tliis  act  or  moi-e 
protective  for  consumers.  In  the  fonner  case,  tlie  State  law  would  be 
annulled:  in  the  latter  case,  the  State  provision  would  continue  to 

apply. 

Tliis  formula  is  intended  to  eliminate  minute  deviations  in  State 
EFT  laws  and  thereby  faster  the  develojiment  of  national  standards, 
while  also  permitting'the  States  to  enact  legislation  affording  gi-eater 
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consumer  protection.  While  annulling  all  State  EFT  laws  would  pro- 
duce the  benefit  of  uniform  EFT  standards  in  all  50  States,  the  com- 
mittee rejected  this  approach  because  it  would  contravene  Congress' 
longstanding  policy  of  deferring  to  those  States  which  choose  to  pro- 
vide more  stringent  consumer  safeguards.  Moreover,  the  committee 
regards  this  legislation  as  setting  only  minimum  national  standards. 

Section  920. — Exemption  for  State  regulation 

This  section  would  permit  a  State  with  a  substantially  similar  State 
EFT  law  to  apply  to  the  Federal  Reserve  Board  to  be  exempted  from 
the  act's  provisions.  This  is  a  traditional  feature  of  Federal  consumer 
protection  legislation  which  enables  State  officials  to  assume  primary 
enforcement  responsibility  for  transactions  within  their  States. 

Section  921. — Effective  date 

The  act  would  become  effective  18  months  after  enactment,  except 
that  sections  909  and  911  (consumer  liability  for  unauthorized  trans- 
fers and  issuance  of  EFT  cards)  would  become  effective  90  days  after 
enactment. 

The  committee  regards  the  prompt  enactment  of  sections  909  and 
911  as  extremely  important.  If  enactment  of  these  sections  were  de- 
layed, there  is  a  danger  that  some  financial  institutions  would  rush  to 
distribute  unsolicited  EFT  cards  before  the  act's  effective  date.  Even 
worse,  consumers  who  received  these  cards  would  not  have  the  pro- 
tection provided  by  section  909  if  a  card  were  lost  or  stolen.  Prompt 
enactment  of  these  sections  would  eliminate  these  dangers  and  would 
parallel  similar  action  by  Congress  when  it  enacted  credit  card  pro- 
tections in  1968. 

TITLE    VII.    TRUTH    IN    LENDING    SIMPLIFICATION 

Section  702.  Definitions. — This  section  simplifies  the  definition  of 
"creditor"  by  specifying  that  it  applies  to  a  person  wlio  regularly  ex- 
tends credit  and  is  the  person  to  whom  a  debt  is  initially  payable  on 
its  face.  This  will  eliminate  confusion  under  the  current  act  as  to  the 
responsibilities  of  assignees  and  "arrangers  of  credit.*'  This  revision 
was  recommended  by  the  Federal  Reserve  Board. 

Section  703.  Exempted  transactions: — This  section  excludes  agricul- 
tural credit  from  the  act's  coverage.  Currently,  agricultural  credit  in- 
volving less  than  $25,000  is  subject  to  the  act's  requirements. 

It  is  the  committee's  belief  that  because  agricultural  credit  is  essen- 
tially commercial  in  nature,  the  type  of  protections  provided  by  the 
act  are  unnecessary  and  add  needless  complexity. 

In  addition,  this  title  excludes  from  the  $25,000  cutoff  purchases  of 
mobile  homes  expected  to  be  used  as  a  principal  dwelling.  Thus,  where 
mobile  homes  costing  more  than  $25,000  are  purchased  to  be  used  as  a 
principal  dwelling,  the  act's  disclosure  requirements  would  apply.  This 
change,  recommended  by  the  Federal  Reserve  Board,  extends  the  same 
protection  to  buyers  of  mobile  homes  as  purchasers  of  traditional  resi- 
dential structures  now  enjoy. 

Section  704.  Open  end  credit  plan. — This  section  amends  the  defini- 
tion of  "open  end  credit  plan"  in  order  to  curb  the  use  of  spurious  open 
end  credit. 
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This  abuse  arises  where  a  merchant  styles  what  is  likely  to  be  a 
one-time  credit  extension  in  the  form  of  a  purchase  on  an  open  end 
(revolving  charge)  plan.  The  disclosures  required  when  establishing 
an  open  end  account  are  less  demanding  of  the  creditor,  but  the  con- 
sumer is  not  given  several  essential  cost  disclosures  such  as  the  finance 
charge  and  the  total  of  payments. 

To  curb  this  practice,  the  committee  has  added  to  the  current  defi- 
nition of  open  end  credit  the  requirement  that  the  merchant  must  rea- 
sonably contemplate  repeated  transactions  on  an  open  end  account 
which  he  opens.  The  committee  intends  this  to  require  "closed  end" 
disclosures  where  an  initial  transaction  is  the  purchase  of  infrequently 
purchased  items  such  as  a  home  improvement  or  automobile.  This  re- 
quirement would  also  apply  in  other  situations  where  the  merchant 
could  not  reasonably  conclude  that  future  transactions  were  likely. 
For  example,  if  a  consumer  encountered  auto  trouble  in  a  distant 
town,  and  the  merchant  repairing  the  vehicle  knew  the  location  of  the 
consumer's  residence,  the  merchant  could  not  reasonably  contemplate 
repeated  transactions  and  would  be  required  to  give  closed-end  dis- 
closures. Also,  where  a  merchant  sells  goods  on  a  one-time  door-to- 
door  basis,  the  amendment  would  prohibit  open-end  disclosures. 

It  is  not  the  committee's  intention  to  affect  the  normal  day-to-day 
activities  of  retailers  whereby  open  end  accounts  are  established  in  re- 
sponse to  a  consumer's  application.  Tt  is  the  committee's  belief  that 
where  a  consumer  enters  a  store  and  wishes  to  make  a  purchase 
and  establish  an  open  end  account,  absent  circumstances  indicating 
otherwise,  the  merchant  would  reasonably  contemplate  repeated 
transactions. 

In  considering  the  problem  of  spurious  open  end  accounts,  the  com- 
mittee rejected  applying  a  strictly  objective  standard  which  relied  on 
the  percent  of  a  merchant's  accounts  which  had  repeated  transactions. 
"While  the  committee  believes  the  subjective  approach  contained  in  this 
section  is  preferable,  this  is  not  intended  to  prohibit  the  Board  or 
other  enforcing  agencies  from  considering  such  objective  data  in  a 
borderline  case. 

In  addition,  this  section  provides  that  if  a  creditor's  plan  other- 
wise meets  the  definition  of  open  end  credit,  the  merchant  may  from 
time  to  time  verify-  credit  information.  This  is  intended  to  permit 
merchants  to  verify  items  like  income  and  employment  status  when 
a  consumer  wishes  to  make  a  major  purchase  beyond  his  established 
credit  limit. 

Section  70.5.  Model  fomis. — This  section  requires  the  Board  to  pro- 
mulgate model  forms  and  clauses  for  common  credit  transactions.  These 
forms  and  clauses  must  utilize  readily  understandable  language.  Any 
creditor  who  utilizes  an  appropriate  model  form  or  clause  will  h^  in 
compliance  with  the  act.  A  creditor  may  delete  unnecessaiT  items  from 
a  foj-m  or  rearrange  the  form's  format  so  long  as  such  chaiiires  do  not 
affect  the  substance,  clarity,  or  meaninirful  sequence  of  the  disclosures. 

The  conmiittee  views  the  issuance  of  model  forms  as  a  highly  desir- 
able aid  to  small  businesses  which  have  not  had  ready  access  to  legal 
advice  in  drafting  forms  and  as  an  improved  disclosure  device  for 
consumers. 
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In  designing  and  drafting  these  forms,  the  committee  expects  the 
Board  to  consult  with  specialists  in  language  simplification  and 
graphic  design.  The  Board  should  also  examine  the  simplified  disclo- 
sure forms  developed  by  several  financial  institutions.  The  committee 
believes  that  these  forms,  which  describe  contractual  terms  in  the  form 
of  "I  agree"  and  "vou  will,"  are  great  improvements  over  the  forms 
most  commonly  utilized  today. 

In  addition  to  requiring:  model  forms,  this  title  sets  October  1  of 
each  year  as  the  effective  dat^  for  any  resnilation  or  interpretation  of 
the  Board  which  would  require  new  or  different  disclosures.  If  such 
an  amendment  is  issued  more  than  6  months  before  October  1  of  that 
year,  that  October  1  shall  be  the  effective  date  of  the  amendment.  If 
less  than  6  months  leadtime  would  result,  the  effective  date  would  be 
October  1  of  the  next  year.  Should  the  Board  specifically  determine, 
however,  that  quicker  inmolementation  of  an  amendment  is  necessary, 
it  may  adopt  an  earlier  effective  date.  A  creditor  may  comply  with  a 
chansfe  in  disclosure  requirements  prior  to  its  effective  date.  The  com- 
mittee believes  this  will  reduce  costly  forms  changes  for  creditors  and 
will  induce  the  Board  to  issue  such  amendments  on  a  more  orderly 
basis. 

The  States  and  other  Federal  agencies  acting  under  other  statutes 
might  wish  to  consider  usina;  an  October  1  effective  date  when  adopt- 
ing statutes,  rules,  or  regulations  which  will  reouire  chanares  in  cred- 
itors' forms  or  procedures.  Since  consumer  credit  regulation  is  being 
implemented  by  a  variety  of  State  and  Federal  entities,  uniformity  in 
the  effective  date  for  new  or  changed  requirements  might  result  in 
reduced  costs  of  compliance. 

Section  706.  Components  of  finance  charge. — This  section  is  designed 
to  simplify  the  definition  of  finance  charge.  This  title  will  eliminate 
some  current  confusion  by  making  clear  that  charges  which  would  also 
be  incurred  in  a  similar  transaction  for  cash,  such  as  sales  taxes,  are 
not  to  be  included  in  the  finance  charge. 

Section  707.  Accuracy  of  annual  percentaae  rate. — This  section  es- 
tablishes an  acceptable  tolerance  of  one-eighth  of  1  percent  for  disclo- 
sure of  the  annual  percentage  rate.  I"^nder  current  law  a  creditor  may 
round  to  the  nearest  one-fourth  of  1  percent,  but  a  creditor  who  chooses 
not  to  round  must  stf»te  an  annual  percentage  rate  with  complete  accu- 
racy. This  section  will  assure  that  those  creditors  who  do  not  round  an 
annual  percentage  rate  disclosure  are  allowed  a  tolerance  of  one-eighth 
of  1  percent — the  same  degree  of  accuracy  involved  in  rounding  to  the 
nearest  one-fourth  of  1  percent.  This  provision  was  recommended  by 
the  Federal  Reserve  Board.  The  Board  is  authorized  to  allow  a  greater 
tolerance  where  irregular  payments  are  involved. 

Section  708.  Administrative  enforcement;  restit'utio^x. — This  section 
strengthens  administrative  enforcement  of  the  act  in  several  respects. 

First,  the  Federal  Trade  Commission's  enforcement  authority  is 
modernized  by  permitting  the  Commission  to  respond  to  violations  of 
the  act  as  if  they  were  violations  of  an  FTC  trade  regulation  rule. 
Under  this  provision  the  Commission  could  immediately  seek  a 
restraining  order  against  violators  in  I"'^.S.  district  court.  Where  there 
is  a  knowing  violation  of  the  a^-t,  the  Commission  could  also  seek  civil 
penalties.  This  enhanced  authority,  which  parallels  the  Commission's 
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power  under  the  Equal  Credit  Opportunity  Act  and  the  Fair  Debt 
Collection  Practices  Act,  contrasts  with  the  Commission's  current 
cease-and-desist  power,  which  often  takes  years  to  complete  and  only 
applies  to  a  creditor's  future  activities.  The  committee  believes  this  is 
an  important  and  necessary  provision  in  light  of  this  title's  reduction 
in  the  scope  of  civil  liability  for  creditors. 

This  section  also  establishes  guidelines  for  restitution  by  enforce- 
ment agencies  when  they  discover  understatement  by  a  creditor  of  an 
annual  percentage  rate  or  finance  charge.  Where  the  violation  resulted 
from  a  pattern  or  practice  of  violations,  gross  negligence,  or  a  willful 
violation  intended  to  mislead,  an  agency  must,  subject  to  restrictions 
discussed  below,  order  restitution  to  the  consumer  designed  to  assure 
that  the  consumer  pays  no  more  than  the  lower  of  the  finance  charge  or 
annual  percentage  rate  actually  disclosed.  Because  most  violations  re- 
sult from  faulty  procedures  or  misunderstanding  of  the  act's  provi- 
sions and  are  therefore  repetitive  in  nature,  it  is  tlie  committee's  ex- 
pectation that  the  "pattern  or  practice  of  violations"  criterion  will  en- 
compass the  majority  of  understatements  committed  by  creditors.  In 
the  case  of  violations  not  falling  under  any  of  the  above  criteria,  each 
agency  may  in  its  discretion  order  restitution. 

This  title  places  certain  restrictions  on  restitution  which  the  com- 
mittee believes  are  appropriate.  For  example,  restitution  could  not  be 
ordered  where  it  Avould  have  a  significantly  adverse  impact  on  the 
safety  or  soundness  of  a  creditor.  A^^^ile  consumers  directly  benefit 
from  restitution,  the  committee  believes  this  advantage  would  be  more 
than  outweighed  by  the  hardships  Avhich  would  be  asvsociated  with  a 
creditor's  resulting  bankruptcy.  This  restriction  is  not  intended,  how- 
ever, to  prevent  an  agency  from  requiring  partial  adjvistments  in  order 
to  compensate  consumers  in  part  and  also  preserve  a  creditor's  solven- 
cy. In  addition,  because  of  the  inordinate  exi^ense  involved  in  numer- 
ous mailings,  restitution  could  not  be  ordered  for  adjustments  of  less 
than  $1,  except  that  an  agency  may  order  the  creditor  to  pay  the  sum 
into  the  U.S.  Treasury.  The  committee  believes  this  latter  remedy 
would  be  appropriate  wliere  individual  adjustments  would  bo  quite 
small  but  in  the  aggregate  would  be  a  substantial  sum.  The  commit- 
tee would  expect  an^igency,  before  ordering  payment  to  the  Treasuiy. 
to  await  expiration  of  the  1-year  statute  of  limitations  to  assure  that 
the  creditor  will  not  in  the  future  l^e  held  liable  to  affected  consumers 
for  the  payment  of  such  sums. 

In  order  to  establish  some  time  limitation  on  this  procedure,  except 
where  a  violation  was  intended  to  mislead  a  consumer,  restitution  could 
be  ordered  only  during  the  life  of  a  credit  extension  or  '1  years  from 
its  consummation,  Avhichever  is  later.  Finally,  this  procedure  is  made 
applicable  only  to  extensions  of  credit  consummated  on  or  after  Oc- 
tober 28,  1974.  This  date  is  a  compromise  \Yhi('li  corresponds  to  the  ef- 
fective (late  of  earlier  amendments  to  the  act  making  creditors  civilly 
liable  for  actual  damages,  the  equivalent  of  restitution  adjustments. 

In  order  to  assure  that  creditors  are  given  ample  notice  of  an  agen- 
cy's intention  to  order  restitution  and  an.  opportunity  to  l^e  heard,  this 
title  requires  that  agencies  follow  their  cease-and-desist  order  proce- 
dures prior  to  ordering  restitution.  The  committee  believes  this  will 
provide  appropriate  due  process  of  law. 
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Finally,  if  a  creditor  is  made  aware  of  an  understatement  of  a  finance 
charge  or  annual  percentage  rate  and  voluntarily  makes  restitution, 
the  creditor  will  not  be  made  subject  to  a  restitution  order. 

Some  commentary  on  the  method  of  effecting  restitution  is  in  order. 
While  there  are  several  formulas  which  could  be  used  in  computing  the 
amount  of  refund  to  the  consumer,  the  committee  has  not  specified  a 
particular  formula  in  this  bill.  The  committee  believes  that  in  view  of 
the  complexity  of  this  subject,  the  acbninistrativ^e  agencies  should  have 
latitude  in  fashioning  this  remedy.  It  is  the  committee's  belief,  how- 
ever, that  any  meaningful  formula  for  restitution  should  compensate 
the  consumer  for  the  time  value  of  money. 

Finally,  the  committee  wishes  to  voice  its  concern  regarding  the  com- 
plaints of  State  officials  in  exempt  States  that  the  Federal  regulator}' 
agencies  which  enforce  the  act  as  to  federally  chartered  institutions  in 
those  States  are  not  enforcing  the  act  adequately.  It  is  the  committee's 
expectation  that  the  Federal  regulatory  agencies  involved  will  begin 
to  enforce  the  act's  provisions  vigorously  in  those  States  exempted  from 
the  act's  coverage. 

Section  709.  Effect  on  other  laws. — This  section  jr  intended  to  elimi- 
nate the  overlap  of  State  disclosure  laws  with  the  act  and  to  resolve  any 
ambiguities  as  to  which  applies  in  a  given  transaction. 

Under  this  section,  the  Board  is  required  to  examine  the  disclosure 
laws  of  each  State.  "^^Hiere  the  Board  determines  that  a  State  law  dis- 
closure provision  is  inconsistent  with  the  act,  that  provision  would  be 
annulled  and  a  creditor  would  be  required  to  give  only  the  disclosure 
required  by  the  act,  with  no  liability  arising  under  State  law  for 
failure  to  give  the  State-required  disclosure.  If  the  Board  determines 
that  a  State-required  term  is  substantially  the  same  in  meaning  as  a 
disclosure  under  the  act,  then  the  creditor  need  not  follow  the  act's 
prov-isions,  ^^^th  only  the  State-required  temi  applicable. 

This  provision  is  a  middle  ground  between  presei*\'ing  the  act's  cur- 
rent ambiguities  in  this  area  and  complete  pre-emption  of  all  State 
disclosure  laws.  The  committee  believes  this  formula,  which  requires 
a  line-by-line  analysis  of  State  law  provisions,  is  a  workable  compro- 
mise which  will  greatly  facilitate  creditor  compliance  and  still  show 
deference  to  the  laws  of  the  States. 

Section  710.  Annual  reports. — This  section,  recommended  by  the 
Federal  Reserve  Board,  allows  the  Board  to  submit  a  single  annual 
report  to  the  Congress  on  its  functions  under  the  Truth  in  Lending 
Act,  the  Federal  Trade  Commission  Act,  and  the  Equal  Credit  Op- 
portunity Act.  The  Board  is  currently  required  to  submit  three  sepa- 
rate annual  reports  on  different  dates. 

Section  711.  General  disclosure  requirements. — This  section  is 
intended  to  simplify  the  act's  general  disclosure  requirements  by 
incorporating  several  provisions  now  contained  in  the  Board's 
Regfulation  Z. 

"V\Tiere  more  than  one  borrower  is  involved  in  a  transaction  not  in- 
volving the  right  of  rescission,  a  creditor'  need  make  disclosures  only  to 
the  primaiy  borrower.  If  more  than  one  creditor  is  involved,  only  one 
creditor  need  make  the  disclosures,  as  provided  by  the  Board.  If  a 
creditor  is  not  in  a  position  to  know  exact  information  at  the  time 
disclosures  are  required,  the  Board  is  authorized  to  permit  the  giving 
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of  estimates.  The  Board  is  also  authorized  to  determine  whether  addi- 
tional tolerances  (other  than  for  the  annual  percentage  rate)  are 
necessary  to  facilitate  compliance.  Two  areas  in  which  the  Board 
should  examine  the  need  for  additional  tolerances  are  in  couA^en- 
tional  mortgage  transactions  and  in  transactions  which  involve  "odd 
days  interest." 

This  section  also  incorporates  Regulation  Z's  requirement  that  the 
terms  '"finance  charge*'  and  "annual  percentage  rate"  be  disclosed  more 
conspicuously  than  any  other  disclosures  required  by  the  act,  except  for 
a  creditor's  identification. 

Section  712.  Rescission. — This  section  contains  several  amendments 
regarding  the  consumer's  right  of  rescission.  Under  current  law,  when 
a  transaction  would  result  in  a  lien  on  a  consumer's  home,  the  con- 
sumer is  entitled  to  rescind  the  transaction  within  3  days  after  receiv- 
ing notice  of  his  right  to  do  so.  This  provision  was  enacted  to  give  the 
consumer  the  opportunity  to  reconsider  any  transaction  which  would 
have  the  serious  consequence  of  encumbering  the  title  to  his  home. 

The  act  currently  provides  this  right  only  where  a  lien  wovdd  result 
on  a  traditional  residential  structure.  The  bill  expands  the  scope  of 
the  provision  so  that  persons  whose  ])rincipal  residence  is  a  mobile 
home  or  trailer  also  receive  this  important  protection.  The  committee 
sees  no  reason  for  distinguishing  between  owners  of  traditional  resi- 
dential structures  and  owners  of  mobile  homes. 

In  addition,  the  title  provides  a  definition  of  "material  disclosure." 
The  act  gives  the  consumer  the  right  to  rescind  within  3  days  after 
receiving  notice  of  the  right  of  rescission  and  the  "matei-ial  disclo- 
sures" required  by  the  act.  By  providing  this  definition,  Avhich  lists 
the  key  disclosures,  creditors  will  be  in  a  better  position  to  know 
whether  a  consumer  may  properly  rescind  a  transaction. 

This  section  also  increases  from  10  to  20  days  the  time  in  which 
the  creditor  must  refund  the  consumer's  money  and  take  possession  of 
property  sold  after  a  consumer  exercises  his  right  to  rescind.  This  will 
give  creditors  a  better  opportunity  to  determine  whether  the  right  of 
rescission  is  available  to  the  consumer  and  whether  it  was  properly 
exercised. 

This  title  also  contains  an  important  provision  designed  to  preserve 
the  consumer's  right  of  rescission  where  an  enforcement  agency  is  in- 
vestigating whether  a  creditor  has  failed  to  inform  the  consumer  of 
his  right.  If  within  3  years  of  a  transaction  an  enforcement  agency 
institutes  a  proceeding  and  ultimately  concludes  that  a  consumer  was 
not  informed  of  his  right  to  rescind,  that  consumer's  right  will  extend 
to  one  year  beyond  the  conclusion  of  the  agency's  proceeding.  This  Avill 
assure  that  the  maximum  3  year  period  for  rescinding  a  transaction 
does  not  expire  before  a  consumer's  rights  are  adjudicated  by  an  en- 
forcing agency. 

Upon  application  by  a  consumer  or  creditor,  a  court  may  modify 
this  section's  procedures  where  appropriate. 

Finally,  the  bill  explicitly  provides  that  a  consumer  who  exercises 
his  right  to  rescind  may  also  bring  suit  under  the  act  for  other  viola- 
tions not  relating  to  rescission.  The  act  is  currently  am])iguous  on  this 
issue,  and  this  section  codifies  the  majority  position  of  the  courts. 
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Section  713.  Open  end  disclosure. — This  section  simplifies  the  dis- 
closures required  for  open  end  credit  and  makes  compliance  with  the 
act's  billing:  requirements  easier  for  small  creditors. 

First,  the  general  requirements  are  simplified  by  streamlining  the 
security  interest  disclosure.  The  title  eliminates  the  requirement  that 
the  type  of  security  interest  taken  be  disclosed,  as  this  is  a  hisrhly  tech- 
nical disclosure  which  the  committee  believes  is  of  little  utility  to  con- 
sumers. In  addition,  the  title  would  specifically  require  that,  where 
applicable,  creditors  disclose  the  fact  that  no  "free-ride"  period  is 
provided  during  which  the  consumer  mav  pay  his  outstanding  balance 
and  avoid  the  imposition  of  a  finance  charge. 

This  title  also  relaxes  the  requirement  that  creditors  fully  identify 
all  open  end  purchases  bv  making  an  exception  where  small  creditors 
are  involved  who  do  not  have  sufficiently  automated  billinc:  eouipment. 
Merchants  with  fewer  than  15,000  open  end  accounts  would  not  be 
required  to  identify  the  goods  purchased  on  their  monthly  statements 
if  an  identification  was  previouslv  furnished  and  the  creditor  treats 
anv  inquiry  as  an  erroneously  billed  amount  under  the  Fair  Credit 
Billing  Act.  While  this  would  result  in  somewhat  less  billing  informa- 
tion to  the  consumer,  the  committee  believes  this  is  offset  by  the  re- 
quirement that  any  billing  inquiry  be  treated  as  an  erroneouslv  billed 
amount.  Thus,  during  the  period  of  any  inquiry,  the  consumer  would 
incur  no  finance  charges  for  the  purchase  in  question. 

This  title  would  also  reduce  the  flow  of  paperwork  associated  with 
the  act's  requirement  that  consumers  be  mailed  a  notice  of  their  bill- 
ing rights  twice  a  year.  The  committee  believes  that  consumers  are 
now  sufficiently  familiar  with  these  rights  that  mailings  can  be  re- 
duced to  an  annual  basis. 

Section  714.  Other  than  open  end  disclosures. — This  section  con- 
tains amendments  pertaining  to  "closed-end"  (^single  transaction) 
credit,  such  as  auto  or  home  improvement  loans,  designed  to  simplify 
the  disclosures  given  to  consumers. 

This  title  would  reduce  the  number  of  disclosures  by  eliminating 
itemization  of  the  amount  financed  (the  amount  borrowed)  and  the 
finance  charge.  The  security  interest  disclosure  is  also  simplified  to 
eliminate  the  technical  disclosure  of  the  type  of  security  interest 
taken.  In  addition,  the  a«t  would  be  amended  to  eliminate  the  need 
to  describe  the  method  of  rebating  unearned  interest  upon  prepay- 
ment, substituting  a  simple  statement  of  whether  a  rebate  is  required 
in  such  circumstances.  The  consumer  would  also  be  told  to  refer  to 
the  contract's  provisions  for  more  detail. 

Eliminating  itemization  of  the  amount  financed  and  finance  c^arsre, 
will  result  in  less  information  communicated  to  the  consumer.  On  the 
other  hand,  the  disclosure  statement  vAW  be  less  crowded  and  more 
likely  to  draw  the  consumer's  attention.  The  committee  agrees  with 
the  Federal  Reserve  Board  that  this  tradeoff  is  beneficial  in  that 
"informational  overload"  is  a  problem  with  the  number  of  disclosures 
presently  required.  It  is  also  the  committee's  belief  that  the  reduced 
number  of  disclosures  will  not  diminish  the  act's  usefulness  as  a 
shopping  tool. 

In  order  to  assure  that  disclosures  are  presented  in  a  clean  format, 
the  section  requires  that  no  other  data  be  intermingled  with  this  in- 
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formation.  The  committe©  believes  this  is  an  impoi-tant  facet  of  sim- 
plification in  that  truth  in  lending  information  will  be  highlighted 
by  being  set  off  from  other  data. 

This  section  would  also  make  disclosures  more  meaningful  to  the 
consumer  in  mortgage  transactions  in  two  respects.  First,  the  creditor 
would  be  required  to  give  truth  in  lending  disclosures  within  3  days 
after  receiving  a  consumer's  written  application.  This  requirement 
dovetails  with  provisions  of  the  Real  Estate  Settlement  Procedures 
Act  which  require  estimated  closing  costs  to  be  provided  in  such  a 
manner.  Under  current  law,  truth  in  lending  disclosures  are  provided 
for  the  first  time  at  the  real  estate  closing,  making  them  all  but  useless 
for  credit  shopping.  Also,  the  title  adopts  the  Federal  Reserve  Board's 
recommendation  that  mortgage  disclosures  include  the  finance  charge, 
total  of  payments,  and  a  statement  of  whether  the  mortgage  debt  is 
assumable.  Current  law^  does  not  require  disclosure  of  the  finance 
charge  and  total  of  payments  in  mortgage  transactions,  on  the  as- 
sumption tliat  these  figures  might  appear  so  forbidding  that  con- 
sumer's would  refrain  from  purchasing  homes.  The  committee  believes 
this  concern  is  dubious  and  is  refuted  by  expenence  in  Massachusetts 
and  Maryland,  where  such  disclosures  are  now  required  by  State  law. 

In  short,  the  committee  lielieves  full  disclosure  to  the  consumer  to  be 
a  wiser  course.  The  disclosure  of  whether  a  mortgage  obligation  is  as- 
sumable is  a  new  i-equirement  recommended  by  the  Federal  Reserve 
Board  which  the  committee  believes  would  be  useful  in  shopping  for 
mortgage  credit. 

Section  715.  Civil  Uahility. — This  section  is  intended  to  restrict  the 
scope  of  creditor  civil  liability  for  statutory  penalties  to  only  those 
disclosures  which  are  of  material  importance  in  credit  shopping.  The 
comanitteei  believes  tliis  will  eliminate  litigation  based  on  purely  tech- 
nical violations  of  the  act.  Administrative  liability  and  civil  liability 
for  actual  damages  would  continue  to  attach  to  all  the  act's  require- 
ments. 

In  closed-end  credit,  a  statutory  penalty  of  $100  to  $1,000  would 
attach  only  to  rescission  requirements  and  disclosure  of  the  amount 
financed,  finance  charge,  annual  percentage  rate,  total  of  payments, 
number,  amount,  and  due  dates  of  payments,  and  the  security  interest 
statement.  Thus,  the  creditor  will  not  be  subject  to  a  statutory  penalty 
for  more  technical  requirements. 

With  regard  to  open  end  credit,  statutory  penalties  would  continue 
to  attach  to  most  current  disclosures.  The  conunitte  believes  that  this 
is  appropriate  because  of  the  importance  of  this  information  and  less 
creditor  difficulty  with  compliance.  The  title  would,  however,  eliminate 
liability  for  disclosure  on  the  monthly  billing  statement  of  the  date 
and  identity  of  a  purchase  on  the  ground  that  the  Fair  Credit  Billing 
Act  (chapter  4  of  the  act)  provides  an  adequate  consumer  remedy. 
Should  the  amount  of  the  purcliase  be  incorrect,  however,  statutory 
penalties  would  attach,  as  the  monthly  closing  balance  would  be  in- 
accurate. 

The  committee  is  of  the  belief  that  the  current  $100  minimum 
statutory  penalty  in  civil  actions  should  remain  in  the  Act  for  two 
reasons.  First,  the  scope  of  civil  liability  for  this  penalty  would  be 
substantially  i-educed  so  that  only  those  terms  which  are  central  to  a 
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credit  transaction  are  covered.  These  disclosures  are  so  important  in 
credit  shopping  that  a  creditor  who  grives  inaccurate  information 
should  face  a  definite  penalty.  In  addition,  without  a  fixed  penalty, 
there  will  be  many  instances  where  actual  damages  alone  will  provide 
little  or  no  effective  remedy  for  the  consumer  who  relied  on  inaccurate 
disclosures  to  his  detriment. 

This  section  would  also  eliminate  ambigriity  as  to  a  creditor's  maxi- 
mum liability  in  multiple  class  actions.  Where  several  class  actions  are 
instituted  against  a  creditor  as  a  result  of  the  same  disclosure  viola- 
tion, the  title  makes  clear  that  the  creditor's  maximum  aggregate 
liability  could  not  exceed  $500,000  or  1  percent  of  net  worth,  which- 
ever is  less.  The  committee  believes  the  federal  judicially  will  deter- 
mine through  its  own  procedures  how  multiple  class  actions  should 
proceed. 

This  title  also  makes  explicit  that  a  consumer  may  institute  suit  under 
section  130  to  enforce  the  right  of  rescission  and  recover  costs  and  at- 
torney's fees  in  a  successful  action. 

The  defense  to  civil  liability  under  section  130(b)  has  been  amended 
to  expand  from  15  to  60  days  the  time  in  which  the  creditor  may 
appropriately  adjust  the  consumer's  account  after  discovering  an 
error  in  order  to  avoid  civil  liability.  The  committee  believes  the  cur- 
rent 15-day  limit  does  not  pro\nde  adequate  time  where  open-end 
accounts  are  involved. 

The  defense  for  bona  fide  errors  in  section  130(c)  would  also  be 
amended  to  provide  that  a  bona  fide  error  may  include  calculation 
and  clerical  errors  as  well  as  computer  errors  and  faulty  programing. 
The  committee  intends  this  amendment  to  provide  protection  where 
errors  are  clerical  or  mechanical  in  nature.  The  committee  does  not 
intend  this  defense  to  apply  to  errors  which  result  for  erroneous 
legal  judgments  as  to  the  act's  requirements. 

Finally,  this  section  addresses  defensive  truth  in  lending  claims  by 
consumers  in  two  respects.  First,  section  130(h)  is  amended  to  state 
explicitly  that  an  action  under  the  act  by  a  consumer  who  is  then  in 
default  of  the  underlying  oibligation  is  not,  by  itself,  a  prohibited  off- 
set. Also,  a  provision  is  added  permitting  actions  in  recoupment  or 
offset  beyond  the  one  year  statute  of  limitations,  except  where  other- 
wise provided  by  State  law  or  rules  of  civil  procedure. 

Section  716.  Liability  of  assignees. — This  section  eliminates  two  un- 
certainties under  present  law  as  to  an  assignee's  liability  for  an  origi- 
nal creditor's  violation  of  the  act. 

Under  present  law,  an  assignee  is  generally  liable  only  where  a  vio- 
lation is  "apparent  on  the  face"  of  the  disclosure  statement.  "VMiat 
types  of  violations  are  covered  is  unclear.  This  section  provides  that 
violations  are  apparent  on  the  face  of  a  disclosure  statement  when  dis- 
closures are  inaccurate  or  incomplete  based  on  the  statement  or  other 
documents  involved,  and  where  incorrect  terminology  is  utilized. 

In  addition,  this  section  eliminates  ambiguity  on  the  question  of 
assignee  liability  for  rescission  by  stating  explicitly  that  a  consumer's 
exercise  of  this  right  is  effective  against  an  assignee.  Without  such 
protection  for  the  consumer,  the  right  of  rescission  would  provide  lit- 
tle or  no  effective  remedy. 

Section  717,  Liahility  of  credit  cardholder. — This  section  eliminates 
the  act's  current  requirement  that  creditors  who  issue  credit  cards  pro- 
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vide  the  consumer  with  a  postage-paid  self -addressed  envelope  for  use 
in  notifying  the  creditor  in  the  event  the  card  is  lost  or  stolen.  Available 
data  indicate  that  few  consumers  who  lose  a  credit  card  notify  the  card 
issuer  by  mail  l^ecause  contact  by  telephone  is  more  convenient  and 
more  likely  to  minimize  the  consumer's  liability  for  unauthorized  use. 
By  deleting  the  requirement  of  a  postage-paid  envelope  and  requiring 
instead  a  notice  of  how  to  contact  the  creditor,  an  unnecessaiy  creditor 
cost  will  be  eliminated  without  increased  risk  to  the  consumer. 

A  technical  change  is  also  made  with  regard  to  consumer  liability  for 
unauthorized  credit  card  uses.  The  act's  present  wording  relieves  a  con- 
sumer from  further  liability  after  he  notifies  the  card  issuer  of  the  loss 
of  his  card.  This  section  would  amend  the  wording  to  provide  that  the 
consumer's  liability  would  be  curtailed  after  the  card  issuer  is  made 
aware  of  the  loss,  regardless  of  who  actually  notifies  the  creditor. 

Section  718.  Dissemination  of  annual  'percentage  rates. — This  section 
requires  the  Federal  Reserve  Board  to  initiate  a  pilot  project  to  deter- 
mine the  feasibility  and  value  of  "shopper's  guides  to  credit."  These 
publications  would  be  issued  in  metropolitan  areas  j^eriodically,  prefer- 
ably monthly,  and  would  list  the  annual  percentage  rates  charged  by 
all  creditors  in  that  area  for  common  types  of  loans.  The  Board  is 
authorized  to  contract  Avitli  qualified  groups  or  State  officials  to  carry 
out  this  responsibility. 

The  committee  believes  that  shopper's  guides  to  credit  have  the 
potential  to  be  of  great  benefit,  both  as  a  shopping  tool  for  consumers 
and  as  a  stimulus  for  increased  competition  among  lenders. 

In  carrying  out  this  responsibility,  the  committee  expects  the  Board 
to  consult  with  the  Massachusetts  Banking  Commissioner  and  other 
State  officials  or  private  groups  with  experience  in  this  type  of  project. 
In  addition,  the  committee  believes  that  shoppers  guides  should  have 
a  brief  explanation  of  what  an  annual  percentage  rate  is,  as  well  as 
other  information  which  is  likely  to  be  helpful  when  wisely  shopping 
for  credit. 

Upon  completion  of  the  project,  the  committee  expects  the  Board  to 
report  in  detail  on  the  scoi:>e  of  its  project,  the  content  of  its  shopper's 
guides,  the  response  by  consumers  and  creditors,  the  project's  effect  on 
competition,  and  what  other  measures  might  he,  helpful  in  increasing 
rate  dissemination  to  consumers  and  stimulating  rate  competition. 

Section  719.  Credit  advertising. — This  section  is  intended  to  loosen 
current  restrictions  on  credit  advertising  in  the  hope  of  enhancing 
creditor  comj^etition. 

With  regard  to  open-end  credit,  the  bill  eliminates  the  requirement 
that  all  advertising  contain  certain  disclosures,  such  as  the  method  of 
detemiining  the  balance  upon  which  a  finance  charge  will  he  impose<l, 
wliich  are  comi)lex  and  lengthy.  Instead,  only  two  disclosures  (any 
minimum  or  fixed  fees  and  the  annual  percentage  rate)  would  need  to 
be  disclosed,  with  the  Board  liaving  authority  to  set  additional  require- 
ments. Tlie  committee  expects  the  Board  to  balance  the  l^enefits  of  eased 
advertising  with  the  need  to  prevent  deceptive  solicitations. 

In  the  closed-end  area,  this  title  eliminates  the  requirement  that  all 
advertisements  state  the  cash  price  or  amount  of  loan  involved  and 
gives  the  Board  authority  to  determine  what  terms  of  repayment  need 
to  be  disclosed. 
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Section  720.  Correction  of  hilling  errors. — This  section  incorporates 
into  the  act  two  provisions  contained  in  Reflation  Z. 

First,  the  definition  of  "billing  error"  for  purposes  of  the  Fair 
Credit  Billing  Act  is  amended  to  provide  that  failure  to  send  a  peri- 
odic statement  to  the  consumer's  last  known  address  is  a  billing  error, 
unless  the  address  was  furnished  less  than  20  days  before  the  end  of 
the  billing  cycle.  Regulation  Z  provides  for  10  days  of  leadtime,  but 
the  committee  believes  20  days  is  more  compatible  with  the  data  proc- 
essing changes  necessary. 

In  addition,  this  title  provides  that  during  the  tune  a  billing  entry^ 
is  in  dispute  the  creditor's  statement  may  continue  to  show  the 
amount  in  dispute  and  any  finance  charges  which  may  be  accruing. 
The  committee  believes  that  as  a  result  of  this  provision.  Regulation 
Z  should  be  amended  by  the  Board  to  require  appropriate  notice  on 
such  statements  indicating  that  while  finance  charges  are  shown  as 
accruing,  if  an  erroneous  billing  has  occurred,  such  charges  will  be 
expunged. 

Section  721. — Credit  balances. — This  section  increases  a  creditor's  re- 
sponsibilities to  a  consumer  when  a  credit  balance  is  credited  to  a  con- 
sumer's account.  Under  current  law,  the  creditor  is  required  to  credit 
the  consumer's  account  and  refund  the  balance  on  request.  The  title 
adds  the  requirement  that  the  creditor  make  a  good  faith  effort  to 
refund  the  balance  to  the  consumer  if  it  remains  in  the  account  for 
more  than  6  months. 

The  scope  of  this  section  has  also  been  broadened  so  that  it  would 
apply  to  any  type  of  credit  account,  not  just  open  end  accounts.  In  ad- 
dition, its  provisions  would  apply  not  only  where  a  balance  results 
from  excess  payments,  but  also  from  rebates  of  unearned  finance 
charges  or  insurance  premiums. 

Section  722.  Government  exemntion. — ^This  section  is  designed  to 
redress  the  problem  of  creditor  liability  for  truth  in  lending  violations 
contained  in  forms  issued  or  approved  by  a  Federal  agency. 

This  title  would  specifically  relieve  a  creditor  from  any  civil  or  crimi- 
nal liability  where  a  violation  of  the  act  or  any  State  law  resulted 
from  the  use  of  documents  required  by  a  Federal  agency.  Bv  "re- 
quired," the  committee  intends  to  cover  forms  issued  or  specifically 
mandated  by  an  agency.  It  is  not  intended  to  cover  forms  which  are 
required  only  in  a  general  sense  and  which  the  creditor  himself  is  free 
to  draft. 

In  addition,  those  agencies  which  prepare  or  require  certain  forms 
would  be  required  to  consult  with  the  Board  to  assure  compliance  with 
the  Act.  The  committee  believes  this  will  nromote  the  highlv  desirable 
objective  of  interdepartmental  coordination  in  the  area  of  consumer 
credit  disclosure. 

Section  723.  Oral  dhclosures. — This  section  provides  that  in  response 
to  oral  inquiries  about  the  cost  of  credit,  a  creditor  shall  state  rates 
only  in  terms  of  an  annual  percentage  rate.  Wliere  a  finance  charge 
consists  primarily  of  simple  interest  (such  as  in  a  mortgaofe  transac- 
tion), the  creditor  may  also  state  the  simple  interest  rate^  The  Federal 
Reserve  Board  is  authorized  to  provide  an  exception  to  these  require- 
ments for  transactions  where  the  creditor  is  unable  to  determine  the 
annual  percentage  rate  in  advance. 
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This  is  a  new  provision  designed  to  address  the  widespread  failure 
of  creditors  to  quote  rates  orally  in  terms  of  an  annual  percentage  rate. 
This  was  a  recommendation  of  the  Federal  Keserve  Board  and  the 
National  Commission  on  Consumer  Finance. 

Section  724.  Effective  date. — These  amendments  would  take  effect 
2  years  from  enactment.  All  regulations  and  forms  required  of  the 
Board  would  be  promulgated  1  year  after  enactment.  Any  creditor 
would  be  free  to  comply  with  these  amendments  prior  to  their  effec- 
tive date. 

TITLE    VIII.    MISCELLANEOUS 

Section  801  amends  Section  302(b)  of  the  Federal  Home  Loan  Mort- 
gage Corporation  Act  to  enable  the  corporation  to  purchase  home  im- 
provement loans  secured  by  the  property  to  be  improved. 

Section  802  provides  that  the  Secretary  of  the  Treasury,  in  the  first 
fiscal  year  after  enactment  of  this  Act  in  which  the  Secretary  authorizes 
gold  sales  to  the  public,  would  be  required  to  offer  not  less  than  ten  per- 
cent by  weight  of  the  gold  offered  for  sale  in  units  each  containing  not 
more  tlian  one  troy  ounce  of  gold.  In  subsequent  fiscal  years  in  which 
gold  sales  to  the  public  are  authorized,  the  numbers  of  such  small  units 
of  gold  which  are  offered  for  sale  shall  be  adjusted  to  meet  anticipated 
demand. 

Section  803  extends  for  two  years,  until  February  27,  1981,  the  pro- 
vision in  the  Truth  in  Lending  Act  which  provides  that  a  merchant 
may  offer  a  discount  of  up  to  5  percent  for  cash  purchases,  but  may  not 
impose  a  surcharge  for  credit  card  purchases. 

Cost  of  Legislation 

Pursuant  to  Section  252  (a)  of  the  Legislative  Reorganization  Act  of 
1970,  as  amended,  the  Committee  estimates  the  cost  of  the  legislation 
to  the  Federal  GoveiTiment  to  be  as  estimated  in  the  following  corre- 
spondence from  the  Congressional  Budget  Office. 

Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  D.C.,  October  S,  1978. 
Hon.  William  Proxmire, 

Chairman.,  Committee  on  Banking.,  Housing,  and  Urhan  Affairs,  U.S. 
Senate.,  Washington.,  B.C. 
Dear  Mr.  Chairman  :  Pursuant  to  section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  S.  3499  a  bill  to  extend  the  authority  of  the 
flexible  regulation  of  interest  rates  on  deposits  and  accounts  in  deix>si- 
tory  institutions  and  to  provide  that  there  shall  be  no  differential  with 
respect  to  transaction  accounts,  and  for  other  purposes. 

Should  the  committee  so  desire,  we  would  be  pleased  to  provide  fur- 
ther details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 
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Congressional  Budget  Office — Cost  Estimate 

October  3, 1978. 

1.  Bill  number  :S.  3499. 

*2.  Bill  title :  A  bill  to  extend  the  authority  for  the  flexible  regula- 
tion of  interest  rates  on  deposits  and  accounts  in  depository  institu- 
tions and  to  provide  that  there  shall  be  no  differential  with  respect 
to  transaction  accounts,  and  for  other  purposes. 

3.  Bill  status:  As  ordered  reported  by  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs,  September  28, 1978. 

4.  Bill  purpose :  S.  3499  contains  eight  titles,  all  containing  provi- 
sions relating  to  the  nation's  financial  institutions.  Provisions  are  in- 
cluded that  would,  upon  enactment,  affect  the  regulations  of  interest 
rates  paid  on  deposits,  the  granting  of  federal  charters  to  mutual 
savings  banks  and  the  insurable  deposit  levels  of  IRA  and  Keough  Ac- 
counts. In  addition,  the  bill  would  establish  a  central  liquidity  facility 
for  credit  unions  and  a  multi-agency  bank  examination  council.  S.  3499 
also  includes  the  Fair  Fund  Transfer  Act  and  the  Truth  in  Lending 
Simplification  and  Reform  Act. 

5.  Cost  estimate  (fiscal  years)  : 

Estimated  costs  (title  VIII)  :  Million 

1979 $2. 6 

1980  5.  4 

1981 5.  7 

1982 6. 1 

1983 6.  4 

Revenue  reduction : 

1979 0.  5 

1980 — 

1981  ___ 

1982 __. 

1983  

6.  Basis  of  estimate:  The  following  represents  an  analysis  of  the 
costs  of  those  sections  of  the  bill  which  could  be  expected  to  have  a 
budget  impact. 

Title  IV  of  the  bill  would  establish,  as  a  part  of  the  National  Credit 
Union  Administration,  the  National  Credit  Union  Central  Liquidity 
Facility  (CLF).  If  enacted,  this  provision  would  become  effective 
October  1,  1979.  The  CLF  would  be  authorized  to  make  loans  to  j>ar- 
ticipating  credit  unions  to  help  meet  their  liquidity  needs.  Funds  for 
this  purpose  would  come  primarily  from  credit  unions  themselves  in 
the  form  of  subscriptions  to  CLF's  capital  stock.  If  the  need  arose, 
however,  CLF  would  also  be  authorized  to  borrow  from  the  U.S. 
Treasury  and  to  raise  funds  in  the  private  capital  markets. 

Two  major  factors  would  determine  the  budget  impact  of  a  central 
liquidity  facility  for  credit  unions :  First,  the  level  of  demand  for  loans 
from  the  facility ;  and  second,  the  amount  of  capital  that  the  facility 
could  expect  to  obtain  from  within  the  credit  union  industry.  There  is 
verv  little  information  that  would  indicate  the  level  of  activity  of  the 
CLF.  Based  on  the  information  that  does  exist,  however,  it  is  likely 
that  under  normal  economic  circumstances,  the  CLF  would  serve  its 
function  with  little  or  no  net  budget  impact.  The  demand  for  loans 
could  be  met  entirely  from  the  proceeds  of  the  sale  of  capital  stock  and 
the  net  earnings  of  the  CLF  would  be  returned  to  participating  credit 
unions  in  the  form  of  dividends  on  that  stock. 
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Title  VII  would  amend  the  Truth  in  Lending  Act  to  simplify  the 
requirements  imposed  by  and  to  facilitate  the  enforcement  of  the  Act. 
It  is  estimated  that  enactment  of  the  bill  would  result  in  a  revenue  loss 
to  the  federal  government  of  approximately  $50,000  in  fiscal  year  1979. 
This  amount  represents  the  estimated  cost  to  the  Board  of  Governors 
of  tJie  Federal  Reserve  System  of  implementing  the  collection  and  dis- 
semination requirement,  on  a  demonstration  basis,  of  consumer  loan 
interest  rate  information.  It  is  expected  that  this  would  be  a  one-time 
only  pilot  effort  and  that  the  Board  of  Governore  would  choose  a  rela- 
tively limited  sample  of  lenders'and  credit  types  from  only  one  or  two 
standard  metropolitan  statistical  areas.  The  additional  costs  to  the 
Federal  Reserve  System  would  be  reflected  in  the  federal  budget  as  a 
reduction  in  that  portion  of  the  System's  earnings  which  are  returned 
to  the  U.S.  TreasurJ^ 

Revenue  reduction  (fiscal  years)  :  Million 

1979  $0.5 

1980  — 

1981 — 

1982  — 

1983  — 

Section  802  of  the  bill  would  provide  that  not  less  than  10  percent 
of  the  gold  sold  to  the  public  by  the  Secretary  of  the  Treasury  each 
year  would  be  offered  in  units  of  not  more  than  one  troy  ounce.  Based 
on  a  total  volume  of  700,000  ounces  of  gold  per  month  (as  announced 
by  the  Treasury  Department),  at  least  840,000  ounces  per  year  would 
haA^e  to  be  available  in  the  one-ounce  wafer  size.  Manufacturing  costs 
are  estimated  to  be  $6  per  wafer  (based  on  the  cost  of  manufacturing 
gold  medals  for  the  Capitol  Historical  Society) ,  plus  $9,000  in  the  first 
j'ear  for  start-up  costs.  An  additional  1  percent  has  been  added  for  the 
administrative  expenses  that  would  be  incurred  as  a  result  of  the  in- 
crease in  individual  sales.  Start-up  time  is  expected  to  be  six  months 
after  enactment.  The  manufacturing  and  administrative  expenses  have 
been  increased  over  the  projection  to  reflect  inflation.  Costs  in  each 
fiscal  year  are  shown  below. 

Estimated  costs  (fiscal  years)  Million 

1979  $2.6 

1980  5.4 

1981   - 5.7 

1982   6.1 

1983   6.4 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate :  The  only  estimate  previoiisly  prepared 
by  the  Congressional  Budget  Office  of  relevance  to  this  bill  was  for  the 
Truth  in  Lending  Simplication  and  Reform  Act,  as  ordered  reported 
by  the  Senate  Committee  on  Banking:,  Housing,  and  T'rban  Affairs  on 
February  1,  1978.  The  previous  estimate  is  identical  to  the  one  con- 
tained in  this  cost  estimate  for  S.  3499. 

9.  Estimate  prepared  by :  Brent  Shipp  and  Kathy  Weiss. 

10.  Estimated  approved  by  :  C.  G.  Xuckols. 

C.  G.  NrcKOLS, 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis). 
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Evaluation  of  Regulatory  Impact 

In  compliance  with  paragraph  5  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  the  committee  makes  the  following  evaluation  of 
the  regulatory  impact  of  this  bill. 

Title  V  provides  for  the  establishment  of  a  Federal  Bank  Examina- 
tion Council.  The  Council  is  designed  to  increase  coordination  among 
the  Federal  bank  regulatory  agencies  and  thereby  reduce  duplicative 
and  inconsistent  regulation. 

Title  VI  requires  the  Board  of  Governors  of  the  Federal  Reserve 
System  to  promulgate  regulations  to  implement  the  title's  provisions 
with  regard  to  electronic  fimd  transfers.  The  committee  believes  these 
regulations  would  be  essential  to  the  title's  overall  effectiveness  and  to 
provide  the  flexibility  necessary  for  the  continuing  development  of 
electronic  banking:  services.  The  title  has  an  impact  on  paperwork  to 
the  extent  that  financial  institutions  would  be  required  to  disclose 
terms  and  conditions  of  EFT  services  and  to  provide  periodic  account 
statements.  However,  these  requirements  correspond  to  current  bank- 
ing practices. 

Title  VII  requires  the  Board  of  Governors  of  the  Federal  Reserve 
System  to  promulgate  model  forms  and  clauses  for  use  bv  creditors  to 
comply  with  the  requirements  of  the  Truth  in  Lending  Act.  The  com- 
mittee believes  these  model  forms  and  clauses  will  greatly  facilitate 
compliance  and  will  substantially  reduce  the  paperwork  now  asso- 
ciated with  the  Act. 

The  bill  has  no  impact  on  the  personal  privacy  of  individuals. 

There  is  no  specific  economic  impact  of  the  bill. 

There  are  no  recordkeeping  requirements  imposed  by  this 
legislation. 

Cordon  Rule 

In  the  opinion  of  the  committee,  it  is  necessai-A'  to  dispense  with  the 
requirements  of  subsection  4  of  rule  XXIX  of  the  Standing  Rules  of 
the  Senate  in  order  to  expedite  the  business  of  the  Senate  in  connection 
with  this  report. 


ADDITIONAL  VIEWS  OF  SENATOR  STEVENSON 

During  the  Committee's  consideration  of  S.  3499,  I  had  hoped  to 
offer  an  amendment  to  increase  the  amount  of  deposit  insurance  on 
time  and  savings  accounts  of  public  units.  In  1974,  the  Congress  in- 
creased tlie  insurance  limit  on  such  accounts  to  $100,000,  and  called  for 
a  study  of  the  effect  of  this  increase  by  the  National  Advisory  Commis- 
sion on  Intergovernmental  Relations  (ACIR).  The  xA.CIR  filed  its 
study  on  January  20,  1977,  and  recommended  full  insurance  of  public 
unit  time  and  savings  deposits  with  appropriate  regulatory  safeguards 
to  prevent  a  single  institution  from  becoming  overextended  in  this 
area.  The  ACIR  found  that  i^ublic  benefits  associated  with  full  in- 
surance outweighed  any  drawbacks.  It  would  stimulate  competition 
for  these  deposits,  since  thrift  institutions  are  often  unable  to  meet 
strict  pledging  requirements  which  are  required  by  State  authorities 
for  the  uninsured  portion  of  accounts.  As  a  former  State  Treasurer,  I 
can  attest  to  the  public  benefits  of  increasing  competition  for  such  de- 
posits. In  addition,  it  would  give  thrift  institutions  another  source  of 
funds  to  tap  in  meeting  the  nation's  housing  needs. 

Any  such  proposal  does,  however,  need  to  be  carefully  considered, 
and  i  realize  the  lateness  of  the  session  and  the  Committee's  need  to 
report  out  a  Regulation  Q  extension  preclude  thoughtful  action  on  any 
such  proix)sal  at  this  time.  I  do  intend,  however.' to  introduce,  legisla- 
tion early  next  year  providing  for  full  insurance  of  public  unit  time 
and  savings  deposits  and  will  urge  the  distinguished  Chairmen  of  botli 
the  Committee  and  the  Subconmiittee  on  Financial  Institutions  to  take 
up  this  issue  at  the  earliest  practicable  date. 

Adlai  E.  Ste\'enson. 
(51) 


ADDITIONAL  VIEWS  OF  SENATORS  SCHMITT,  TOWER, 
MORGAN,  GARN  AND  LUGAR 

When  the  Committee  on  Banking,  Housino;,  and  Turban  Affairs  met 
in  executive  session  to  mark  up  S.  3499,  we  raised  objections  to  attach- 
ing the  Senate  Banking  Committee's  version  of  consumer  protection 
electronic  funds  transfer  legislation  because  we  felt  it  would  seriously 
jeopardize  final  passage  of  the  Regulation  Q  extension  authority.  We 
pointed  out  that  the  Banking  Committee  bill,  S.  3156,  is  hi<rhly  contro- 
versial. When  S.  3156  was  reported  by  the  Committee  on  May  26, 1978. 
we  api>ended  Additional  Views  (S.  Rept.  95-915)  detailing  major 
problems  with  the  bill.  Amendments  to  the  Committee  }Vi\\  were  in- 
troduced on  the  Senate  Floor  to  correct  these  deficiencies. 

In  a  most  significant  development,  the  House  on  August  11  passe<l  bv 
a  vote  of  314  to  two  H.R.  13007,  the  Electronic  Fund  Transfer  Act. 
which  contains  the  basic  consumer  protection  of  S.  3156  without  regu- 
latory-overkill. As  may  be  seen  from  the  following  comparative  analy- 
sis of  the  Senate  and  House  bills,  there  are  numerous  differences  be- 
tween the  two  versions.  It  api^ears  to  us  that  the  Senate  would  be  en- 
dangering the  Regulation  Q  extension  this  late  in  session  to  s?nd  the 
measure  to  the  House  encumbered  with  a  nongermain  title  that  differs 
so  drastically  from  their  EFT  bill. 

COMPARATIVE  ANALYSIS  BETWEEN  S.  3156  AND  H.R.  13007 

House   bill   (H.R.    13007)   Electionic   Fund 
Short  title  Senate  bill  (S.  3156)  Fair  Fund  Transfer  Act    Transfer  Act 

Findings  and  purposes.. Recognizes  potential  benefits  from  EFT;  to    In  addition;  recognizes  the  need  for  free 

provide  consumer  rights.  market  development. 

Transactions  excluded  from    Check  verification 'guarantee  systems.  Check  verification 'guarantee, 

scope  of  bill.  Wire  transfers.  Wire  transfers. 

Purchase/sale  of  securities.  Purchase'sale  of  securities. 

Automatic  transfers  from  savings  to  check- 
ing. 
Preauthorized   transfers   received   in    non- 
electronic form. 
Treasury  direct  deposits  (not  exempt  from 
notice  and  prohibition  of  compulsory  use). 
Regulations The  Federal  Reserve  Board  to  issue  regula-    The  Federal  Reserve  Board  to  issue  regula- 
tions to  carry  out  act.  Repuiztions  to  cover       tions  to  carry  out  act. 
those  other  than  financial  institutions  who 
offer  EFT  services. 

Disclosures  required Liability  for  unauthorized  use.  Rights  and  duties  of  parties. 

Telephone  number  and  person  to  be  noti-    Limitations  on  transfers. 

Tied  if  unauthorized  use.  Whether  3d  parties  may  be  authorized  to  use 

Limitations  on  transfers.  service. 

Charges  for  transfers.  Service  charges. 

Right  to  receive  documentation.  Policy  on  reverasl  of  transfers. 

Error  resolution  procedure.  (Infrequent  special  transfers  excepted.) 

Financial  institutions  liability. 
When  information  on  account  will  be  dis- 
closed. 

Receipts Receipts  for  all  terminal  transactions _    Receipts  for  all  terminal  transactions  except 

Positive  or  negative  notice  for  preauthor-       where  there  is  a  system  malfunction, 
ized  credits.  Positive  or  negative  notice  for  non-terminal 

transactions  (e.g.,  preauthorized  trans- 
fers and  telephone  bill  payments)  to  be 
furnished  either  directly  or  indirectly  by 
the  F.I. 
Amendments  of  agreement...  Notification  21  days  prior  to  any  adverse  N.,tification  31  days  prior  to  any  adverse 
changes  in  an  EFT  agreement.  change  in  an  EFT  agreement. 

(52) 
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COMPARATIVE  ANALYSIS  BETWEEN  S.  3156  AND  H.R.  13007— Continued 


Short  title 


House  bill  (H.R.   13007)  Electronic   Fund 
Senate  bill  (S.  3156)  Fair  Fund  Transfer  Act    Transfer  Act 


Periodic  statements. 


IVIiscellaneous  notifications. 


Preauthorized  transfers. 


Frequency:  Monthly  for  each  month  in 
which  a  transaction  occurs,  or  quarterly," 
whichever  is  more  frequent. 

Requires:  Amount,  date,  type  of  transfer, 
account  number,  identify  of  any  3d 
parties,  location  or  identification  of 
terminal,  beginning  and  ending  balance, 
fees  and  charges,  address  and  telephone 
number  for  inquiries  and  error  notices 
(amount  and  date  for  passbook  accounts 
if  preauthorized  credits  are  the  only  EFT 
transactions). 


Frequency:  Monthly  for  each  month  in  which 
a  transaction  occurs,  or  quarterly,  which- 
ever is  more  frequent. 

Requires:  Name  and  address  of  F.I.,  date, 
amount,  account  number,  identification  of 
transaction,  name  of  seller,  city  and  state 
of  purchase  transaction,  ending  balance, 
fees  and  service  cha.ges  (amount  and  date 
for  passbook  accounts). 


Error  resolution. 


Liability  limit  (customer). 


Issuance  of  cards. 


Must  be  authorized  in  writing 

May  stop  payment  on  preauthorized  trans- 
fer orally  or  in  writing  up  to  three  days 
prior  to  date  of  payment 
60  days  for  customer  to  notify  F.I.  of  error, 
10  days  for  F.I.  to  resolve  error;  F.I.  may 
provisionally  recredit  customer's  account 
within  10  days  pending  the  conclusion  of 
its  investigation  which  must  be  completed 
within  45  days  after  notice  of  error. 


$50  limit-customer  liable  for: 
Fraud. 
Improper  use  by  a  person  entrusted 

with  EFT  card. 
Losses  due  to  failure  to  report  an  un- 
authorized   transaction    within    60 
days. 
May  distribute  unsolicited  cards;  however, 
a  written  request  must  be  made  for  PIN 
or  other  access  device. 


Reversibility 

Discriminatory  pricing. 


No  reversibility  provision. 
No  provision 


Compulsory  use. 


No  person  may: 

Condition  the  extension  of  credit  on  use 

of  EFT. 
Require  a  consumer  to  establish  an  ac- 
count with  a  particular  institution. 


Confidentiality No  provision 

Civil  liability... Provides  the  standard   liability   provisions 

common  to  most  titles  of  the  Consumer 
Credit  Protection  Act. 

Criminal  liability Provides   criminal    liability  for   knowingly 

and  willfully  failing  to  comply  with  the 
act. 
Provides  criminal  liability  to  make  fraudu- 
lent use  of  a  debit  instrument. 

Administrative  enforcement. .  Enforcement  authority  given  to  the  appropri- 
ate bank  regulatory  agency  with  the  FTC 
to  enforce  the  act  where  not  otherwise 
covered.  FTC  to  have  the  enforcement 
power  as  if  FTC  trade  regulation  rule 
involved. 

Relation  to  State  law Does  not  annul  State  law  except  to  the  ex- 
tent of  inconsistencies.  A  State  law  not 
considered  inconsistent  if  it  affords  the 
consumer  greater  protection. 

Effective  date 18  mo  from  enactment,  except  that  con- 
sume liability  and  issuance  of  cards 
prohibition  provisions  to  take  effect  in 
90  days. 


Notification   when    credit   funds    are   first 
triggered  by  an  EFT  transaction  in  a  given 
billing  cycle  if  such  funds  were  not  in  use 
in  the  beginning  of  the  cycle. 
Must  be  authorized  in  writing. 
May  stop  payment  by  written  order  received 
at  such  time  prior  to  payment  to  give 
institution  reasonable  time  to  act. 
60  days  for  customer  to  notify  F.I  of  error. 
Written  notice  require  to  trigger  liability. 
11  days  for  F.I.  to  resolve  error;  F.I.  may 
provisionally  recredit  customer's  acc.unt 
within  10  days  (20  days  if  transaction  in- 
volved a  3d  party)  pending  the  conclusion 
of  its  investigation  which  must  be  com- 
pleted within  45  days  after  notice  of  error. 
$50  limit-customer  liable  for: 
Fraud. 
Improper  use  by  a  person  entrusted  with 

EFT  card. 
Writing  PIN  on  card  or  otherwise  dis- 
closing PIN. 

May  distribute  unsolicited  cards;  however,  a 
request  (either  in  writing  or  in  person) 
must  be  made  for  PIN  or  other  access 
device. 
No  reversibility  provision. 
No  seller  may  impose  a  surcharge  for  goods 
or  services  paid  for  by  check  or  cash  than 
he  would  charge  if  paid  for  by  EFT  but  a 
seller  may  offer  a  discount  for  payment  by 
cash,  check  or  EFT 
No  person  may: 

Condition  the  extension  of  credit  on  the 

use  of  EFT. 
Require  a  consumer  to  establish  any 
account  for  the  receipt  of  electronic 
transfers  as  a  condition  of   employ- 
mentor  receipt  of  government  benefit. 
Requires  that   information    regarding   elec- 
tronic     fund      transfers      be      treated 
confidentially. 
Similar  provisions. 


Provides  criminal  liability  for  willfully  and 
knowingly  with  intent  to  defraud  failing 
to  comply  with  the  title. 


Similar  provisions  except  the  FTC  not  given 
trade  regulation  rule  po/vers 


Does  not  annul   State   la/v   except     to  the 
extent  that  it  is  inconsistent. 


1  yr  from  enactment,  except  that  consumer 
liability  and  issuance  of  cards  prohibition 
to  take  effect  immediately. 


54 


NO    XEED    FOR    IMMEDIATE    ACTION 


There  has  been  no  documentation  in  hearings  before  the  Senate  Con- 
sumer Affairs  Subcommittee  of  abuses  that  merit  the  Congress  hastily 
moving  forward  with  legislation  in  this  session  of  Congress. 

The  National  Commission  on  Electronic  Fund  Transfers  made  the 
specific  finding  that  to  date  the  consumer  has  not  suffered  harm  from 
electronic  fund  developments.  The  Commission  concluded  that  the  de- 
velopment of  EFT  within  an  orderly  competitive  marketplace  would 
be  in  the  best  interest  of  consumers,  providers,  and  suppliers  of  EFT 
systems.  Although  it  did  note  that  there  are  gaps  in  the  present  law  in 
consumer  protection  which  should  be  filled,  this  should  be  done  in  an 
orderly  manner.  S.  3156  in  very  few  res}>ects  follows  the  recommenda- 
tions of  the  Commission.  (The  Final  Report  of  the  National  Commis- 
sion on  Electronic  Fund  Transfere :  EFT  in  the  United  States  Policy 
Recommendations  and  the  Public  Interest.  (October  1977)  p.  17) 

Most  witnesses  before  the  February  24,  1978  hearings  before  the 
Senate  Consumer  Affairs  Subcommittee  recommended  a  cautious  ap- 
proach. 

Mr.  Herb  Wegner,  Vice  Chairman  of  the  National  Commission  and 
Credit  Union  representative,  warned  that — 

There  is  an  even  greater  risk  in  the  rush  to  judgment:  The 
risk  that  premature  constraints  upon  the  forces  of  innovation 
will  retard  the  advance  of  technology  and  force  institutions  to 
rely  on  obsolescent  technology. 

In  the  same  vein,  Mr.  Roy  G.  Green,  the  savings  and  loan  represent- 
ative on  the  Commission,  noted  that — 

My  judgment  is  that  EFT  is  developing  slowly  and  ration- 
ally. The  marketplace  is  in  the  process  of  sorting  out  the  most 
cost  effective  services,  and  I  am  not  aware  of  any  major  con- 
simier  related  troubles. 

Gordon  R.  Worley,  from  retailing  cautioned  that — 

Our  problem  today  is  that  we  do  not  know  in  which  cate- 
gory most  EFT  services  will  eventually  fall.  To  legislate  the 
rules  for  their  existence  now  would  be,  in  a  word,  premature. 

One  of  the  most  knowledgeable  witnesses  to  come  before  the  sub- 
committee, Hal  S.  Scott,  professor,  at  Harvard  Law  School  and  re- 
porter for  the  National  Commission  on  Uniform  State  Laws  stated — 

Let  me  end  by  saying  that  my  work  in  this  area  has  led  me 
to  conclude  that  we  are  dealing  with  an  excessively  complex 
subject.  I  think  that  means  we  must  take  as  much  time  to 
think  these  issues  through  as  is  consistent  with  our  own  esti- 
mates of  the  need  for  immediate  action. 

The  consumer  is  not  without  protection. 

In  rules  adopted  by  the  National  Automated  Clearing  House  Asso- 
ciation the  consumer  is  assured  that  usage  of  the  system  must  be  volun- 
tary; usage  must  be  based  upon  written  authorization  of  the  individ- 
ual ;  the  individual's  right  to  stop  payment  must  be  maintained :  there 
must  be  freedom  of  choice  of  services  in  institutions;  a  method  of  error 
adjustment  must  be  proAdded;  and  paperless  transactions  must  be  re- 
ported back  to  the  consumer  in  a  descriptive  manner.  In  addition,  there 
is  the  added  protection  of  the  Uniform  Commercial  Code. 
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Major  Problems  With  the  EFT  Title 

COVERAGE 

The  broad  and  ill-defined  coverage  of  S.  3156  could  transform  the 
ordinary  checking,  savings  and  share  draft  account  into  an  electronic 
fund  transfer  account  subject  to  new  federal  procedures.  Most  financial 
institutions  would  be  covered  by  the  Senate  bill  because  they  are  re- 
ceiving direct  deposits  of  pension  and  salary  checks  originated  by  com- 
puters. Because  of  the  heavy  civil  penalties  for  violations,  prudent 
management  should  require  that  all  of  the  accounts  in  the  institution 
be  brought  into  confonnity  with  the  disclosure  and  error  resolution 
provisions  of  the  legislation. 

This  would  mean  that  the  majority  of  financial  institutions  in  this 
countiT  would  incur  costs  including: 

(1)  fees  from  legal  counsel  to  interpret  the  new  law,  approve 
new  f oiTns,  and  reWev/  various  aspects  of  the  regulations ; 

(2)  training  costs  to  inform  employees  about  the  regulations 
and  their  implication  for  operating  procedures ; 

(3)  costs  for  destroying  old  forms  that  can  no  longer  be  used; 

(4)  programing  to  change  systems  to  comply  with  the  new  law. 
Althoug'h  there  are  no  figures  on  the  cost  enactment  the  Senate  bill 

would  impose  excessive  costs  upon  the  financial  institutions  and  ulti- 
mately the  consumer  (the  Senate  Banking  Committee  reported  the 
bill  without  cost /benefit  studies).  Our  staff  advises  that  total  cost 
could  run  in  excess  of  half  a  billion  dollars  a  year  or  more  than  $10 
per  American  household. 
Other  costs  would  be  to : 

Load  the  system  Avith  unnecessary  and  burdensome  paperwork 
as  to  impede  development  of  a  more  efficient  and  less  expensive 
funds  transfer  and  payments  mechanism ; 

Add  a  regulatoiy  burden  which  would  hann  small  business  by 
stifling  competition  and  inhibit  the  entry  of  small  business  and 
small  financial  institutions  into  the  market ; 

Deny  the  consumer,  particularly  the  low-income  American, 
easier  access  to  his  or  her  savings ; 

Force  banks  to  make  additional  charges  for  checking  accounts. 

THE   STOP   PAYMEXT   MECHANISM   IS   UNWORKABLE 

Section  907  of  S.  3156  is  lx)th  unclear  and  unworkable.  For  example, 
there  is  a  question  whether  a  stop  payment  order  under  the  procedure 
would  be  received  by  the  financial  institution  in  such  time  and  in  such 
manner  as  to  afford"  the  institution  a  reasonable  opportunity  to  act  on 
it. 

Section  907(a)  st<ateK  lliat  a  consumer  may  stop  payment  on  a  pre- 
authorized  electronic  transfer  by  "notifying''  the  financial  institution 
at  lejust  three  business  days  prior  to  the  scheduled  transfer  date.  The 
word  "notif\nng"  is  subject  to  the  interpretation  of  including  the  date 
on  which  a  re(iuest  for  stop  payment  is  placed  in  the  United  States 
mail.  Thus,  if  a  court  adopts  siich  interpretation  there  is  a  potential 
for  violation  of  the  law  Wcause  the  financial  ins-titution  may  never  re- 
ceive the  notification  or  the  delay  in  the  mails  uiay  c^use  the  notifica- 
tion to  actually  be  received  after  the  scheduled  date  of  transfer. 
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The  drafters  of  the  Uniform  Commercial  Code  faced  a  similar 
problem  in  framing  section  4-303  of  the  Code  relating  to  stop-orders 
on  the  receipt  of  checks.  They  did  not  feel  that  the  problem  would  be 
solved  by  the  mere  insertion  of  the  word  "received"  in  the  Code  because 
a  reasonable  amount  of  time  is  necessary^  after  the  receipt  of  the  notice 
to  communicate  to  the  bookkeeping  department  the  action  to  be  taken. 
What  was  done  in  section  4-303(1)  of  the  Unifoi-m  Commercial  Code 
is  the  inclusion  of  an  effective  time  which  encompasses  the  notion  of 
receipt  plus  a  reasonable  time  for  the  financial  institution  to  act  on 
any  such  stop  payment  communication. 

Equally  unworkable  is  section  907(b)  which  requires  a  financial 
institution  to  give  notice  of  a  varying  amount  in  a  preauthorized 
transfer  prior  to  the  transfer.  Since  in  most  cases  the  institution  would 
have  no  way  of  knowing  in  advance  what  the  varj'ing  amount  would 
be  until  it  receives  the  notification  from  the  creditor,  after  receipt  of 
the  notification  it  would  have  to  delay  payment  until  it  had  given  its 
customer  the  required  notice  and  a  reasonable  length  of  time  to  stop 
payment.  This  was  pointed  out  to  the  Senate  Banking  Committee  in 
the  statement  of  the  Federal  Deposit  Insurance  Coqwration  of  April 
25  that : 

First,  the  FDIC  believes  that  Section  907(b)  should  be 
modified  to  require  the  designated  payee  to  notify  the  con- 
sumer of  the  amount  of  a  preauthorized  transfer  of  funds 
When  the  amount  varies  between  billing  periods.  It  should  not 
be  the  responsibility  of  the  financial  institution  to  do  so.  We 
agree  that  such  notice  must  be  made  far  enough  in  advance  to 
permit  the  consumer  to  initiate  a  stop  payment  action  if  the 
amount  is  incorrect. 

THE   ERROR   RESOLUTIOX   PROCEDITtE   IS   UNWORKABLE 

Section  908  as  currently  written  is  both  unfair  and  unrealistic. 

It  is  unreasonable  to  trigger  an  error  resolution  procedure  to  which 
penalties  and  sanctions  attach  on  an  oral  notification  as  section  908 
would  do.  The  provision  for  a  written  notification  15  days  after  the 
oral  notification  is  not  helpful  because  it  comes  after  the  time  has 
expii-ed  for  recrediting  the  account.  Under  the  Fair  Credit  Billing 
Act  written  notice  of  an  alleged  error  is  required.  This  procedure  has 
worked  satisfactorily  for  both  the  consumers  and  institutions  for  a 
number  of  years.  As  is  the  present  practice,  most  financial  institutions 
would  undoubtedly  honor  an  oral  request  for  error  correction. 

The  requirement  in  the  section  that  a  financial  institution  investigate 
and  recredit  an  account  within  10  days  is  unrealistic  particularly 
where  third  parties  are  involved.  Although  most  institutions  should  be 
able  to  resolve  error  problems  when  only  they  are  involved,  if  there  is 
a  third  party  it  could  easily  take  a  longer  period  of  time  particularly 
if  it  is  a  retailer  in  a  distant  citv.  The  National  Commission  on  Elec- 
tronic Transfers  recommended  that  45  days  be  allowed  for  error  cor- 
rection. Under  Fair  Credit  Billing  the  creditor  has  90  days  to  correct 
an  error. 

Finally,  the  treble  damage  penalty  provision  of  the  section  adds  a 
totally  new  concept  to  the  enforcement  of  consumer  credit  protection 
laws.  The  current  approach  under  the  Truth  in  Lending  and  Fair 
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Credit  Billing  Acts  is  to  provide  the  consumer  with  recovery  of  either 
actual  damages  or  Avhere  these  cannot  be  established,  then  a  civil  pen- 
alty of  up  to  $1,000  plus  court  costs  and  attorneys'  fees.  This  has  pro- 
vided sufficient  incentive  for  consumers  and  attorneys  to  bring  law 
suits  for  vindication  and  private  enforcement  of  the  law.  Adding  the 
treble  damage  feature  would  be  an  invitation  to  harassment. 

CONSUMER  LIABILITY  FOR  UNAUTHORIZED  TRANSFERS 

The  current  section  909  limits  the  customer's  liability  to  a  maximum 
of  $50  if  an  EFT  card  is  lost  or  stolen  even  though  the  card  holder 
wrote  the  access  number  on  the  card.  This  provision  is  modeled  after 
the  liability  provisions  of  the  Fair  Credit  Billing  Act  applicable  to 
credit  cards. 

The  National  Commission  on  Electronic  Fund  Transfers  pointed 
out  that  the  credit  card  model  as  used  in  S.  3156  is  not  applicable  for  a 
number  of  reasons. 

The  Commission  stated  that  a  $50  limit  on  liability  would  be  in- 
adequate to  encourage  sufficient  care  in  the  protection  of  the  EFT  card 
and  identification  code.  The  EFT  card  holder  who  suffers  a  loss  in  ex- 
cess of  $50  from  unauthorized  use  of  his  card  would  probably  lose  $50 
regardless  of  his  care  or  negligence  if  the  loss  occurred  before  he  could 
report  the  missing  card.  If  a  thief  removed  $200  from  an  EFT  account, 
the  depository  institution  would  simply  deduct  $50  and  recredit  $150 
to  the  depositor's  account.  There  would  be  no  need  to  bill  and  collect 
the  forfeited  amount,  as  with  credit  card  accounts.  Thus,  the  careful 
customer  would  be  penalized  by  $50  even  though  he  could  not  have  pre- 
vented the  loss. 

In  the  credit  card  case,  the  credit  card  issuer  has  two  means  of  pro- 
tecting against  theft  which  would  not  be  available  in  the  debit  card 
case.  The  credit  card  issuer  protects  itself  by  obligating  the  merchant 
to  require  the  card  holder  to  produce  identification  and  sign  the  trans- 
action slip.  This  face-to-face  confrontation  does  not  exist  where  the 
debit  card  is  used  at  an  automated  terminal.  Thus,  currently  debit  card 
issuers  are  protecting  themselves  through  PIN  or  code  numbers.  This 
security  device  is  compromised  if  the  customer  writes  the  number  on 
the  access  instrument.  For  this  reason,  the  National  Commission  rec- 
ommended that  the  customer  be  held  liable  for  his  gross  negligence  in 
compromising  the  security  system.  This  is  the  basic  change  in  the 
amendment. 

Another  difference  between  the  credit  card  model  and  the  debit  card 
situation  is  that  the  credit  card  issuer  can  limit  the  extent  of  its  po- 
tential loss  through  credit  limits.  This  is  not  the  case  in  a  deposit  ac- 
count because  the  extent  of  possible  loss  is  the  amount  of  funds 
deposited  in  accounts  ac<;essable  to  the  debit  card.  Although  it  is 
theoretically  possible  to  have  limitations  on  the  amounts  which  may 
be  withdrawn  through  debit  cards,  the  provisions  of  S.  3156  imposing 
liability  for  the  failure  of  the  institution  to  honor  the  customers  trans- 
fer order,  puts  a  cloud  over  the  ability  of  the  institution  to  esablish 
such  security  limitations. 

Tlie  losses  that  S.  3156  would  shift  to  the  financial  institutions  re- 
sulting from  the  negligence  of  the  careless  customer  would  ultimately 
be  borne  by  consumers  in  general.  The  financial  institutions  and  the 
Federal  Reserve  are  now  considering  a  new  practice  of  having  the 
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financial  institutions  charge  each  customer  fees  according  to  the  actual 
cost  of  the  service.  This  would  mean  that  financial  institutions  would 
pass  on  these  losses  to  all  debit  card  customers.  Lower- income  con- 
sumers could  loose  out  because  the  liability  ceiling  may  cause  a  finan- 
cial institution  to  limit  the  distribution  to  current  customers  who  have 
proven  records  of  reliability. 

LIABILITY   OF   FINANCIAL  INSTmjTIONS 

Section  910  providing  for  liability  of  financial  institutions  for 
failure  to  make  an  electronic  fund  transfer  as  directed  by  the  con- 
sumer is  deficient  in  that  it  does  not  allow  for  security  procedures  to 
protect  from  unauthorized  use  of  a  debit  card.  Credit  card  issuers 
have  found  it  necessary  to  design  security  systems  which  limit 
amounts  which  can  be  charged  to  prevent  theft  from  the  use  of  a 
stolen  card.  Since  the  liability  section  places  almost  total  responsi- 
bility for  losses  on  the  financial  institutions,  it  is  most  important  that 
they  be  permitted  to  protect  themselves  in  this  new  environment. 

There  is  a  serious  question  whether  strict  liability  should  be  im- 
posed upon  the  financial  institutions  as  is  done  by  section  910(a). 
From  a  functional  perspective,  the  operations  of  payments  systems 
may,  as  we  enter  the  EFT  era.  be  increasingly  analogized  to  those 
of  common  carriers.  Such  carriers  have  traditionally  enjoyed  liability 
limitations.  Telegraph  companies,  for  example,  can  validly  limit 
through  contract  their  liability  for  mistakes  made  in  the  transmission 
or  delivery  of  a  message. 

CIVIL   LIABILITY 

Where  actual  damages  cannot  be  established  in  litigation  under  the 
bill,  section  918  imposes  a  civil  penalty  in  an  amount  of  not  less  than 
$100  nor  greater  than  $1,000  plus  costs  of  the  action  and  attorney's 
fees.  The  imposition  of  a  $100  minimum  civil  penalty  is  objectionable 
because  it  has  been  a  source  of  frivolous  litigation  under  the  Ti*uth 
in  Lending  Act  which  has  a  similar  provision.  The  problem  with  the 
minimum  civil  penalty  is  that  it  leaves  the  courts  with  very  little 
discretion  even  though  they  find  that  a  violation  is  technical  and 
nonwillful.  In  such  cases  some  courts  have  felt  they  must  award 
a  $100  civil  penalty  plus  attorney's  fees.  Attorney's  fees  even  in  small 
cases  can  run  into  thousands  of  dollars. 

The  Truth  in  Lending  experience  under  this  minimal  liability  pro- 
vision has  been  a  horror  story.  Over  9,400  suits  were  filed  under  the 
Truth  in  Lending  Act  during  fiscal  years  1972  through  1977,  and 
new  suits  are  now  being  filed  under  it  at  a  rate  of  over  2,000  per  year 
in  federal  districts  courts  alone. 

This  litigation  benefits  no  one  other  than  the  lawyers.  The  consumer 
receives  a  $100  award  and  the  lawyers  several  tliousand  dollars  in 
legal  fees. 

Because  of  the  potential  for  abuse  in  this  provision.  Congress 
eliminated  it  from  the  Fair  Debt  Collection  Practices  Act. 

CRIMINAL   LIABILITY 

Section  916(a)  imposes  a  fine  of  not  more  than  $5,000  and  imprison- 
ment of  not  more  than  one  year  for  willful  violations  of  the  bill. 
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There  is  no  requirement  for  a  showing  of  fraudulent  intent. 

There  is  no  justification  to  support  this  criminal  liability  section 
which  makes  everything  that  is  in  the  statute,  if  not  followed,  a 
violation  of  law  punishable  in  the  U.S.  district  courts.  This  would 
expose  a  businessperson  to  a  fine  of  up  to  $5,000  and  imprisonment 
of  not  more  than  one  year  for  failing  to  give  a  disclosure  as  required 
by  the  bill.  It  would  give  the  F.B.I,  jurisdiction  to  investigate  most 
financial  institutions  in  the  country  to  determine  whether  those  insti- 
tutions had  complied  with  the  EFT  Consumer  Protection  Code.  It's 
questionable  whether  the  federal  courts  or  the  F.B.I,  should  be  tied 
up  in  this  kind  of  trivia  and  whether  the  business  community  should 
be  exposed  to  criminal  penalties  for  trivial  violations. 

The  Chief  Justice  of  the  United  States  has  warned  Congress  to  be 
mindful  of  the  judicial  impact  of  the  enactment  of  legislation  such 
as  this.  Congress  in  effect  is  creating  a  whole  new  series  of  federal 
crimes  which  are  trivial  in  nature  and  should  not  be  tried  as  major 
misdemeanors  in  the  U.S.  district  courts. 

FTC    ENFORCEMENT   AUTHORITY 

( 

Section  917(c)  gives  the  Federal  Trade  Commission  right  to  en- 
force the  provisions  of  the  bill  by  using  the  authority  granted  under 
sections  18  and  19  of  the  recently  amended  Federal  Trade  Commis- 
sion Act. 

Section  18  of  the  FTC  Act  provides  rulemaking  procedure  under 
which  the  Commission  may  promulgate  and  enforce  Trade  Regula- 
tion Rules,  Specifically,  under  it  the  Commission  has  the  authority 
to  seek  civil  penalties  of  up  to  $10,000  per  violation  without  even 
notifying  the  alleged  violator  of  the  action  in  advance. 

Section  19  of  the  FTC  Act  gives  the  Commission  the  authority  to 
order  many  forms  of  consumer  redress,  such  as  restitution,  contract 
reformation,  and  avoidance  of  parts  or  all  consumer  contracts. 

In  view  of  the  civil  penalty  provisions  of  this  bill,  particularly 
those  which  specifically  sanction  class  action  proceedings,  the  in'V'o- 
cation  of  sections  18  and  19  of  the  FTC  Act  is  not  only  unnecessary, 
it  is  unnecessarily  harsh. 

In  legislation  which  provides  its  own  civil  penalties,  each  con- 
sumer is  his  or  her  own  "private  attorney  general"  with  authority 
to  enforce  his  or  her  own  rights.  Suits  brought  under  those  automatic 
civil  penalty  provisions  (or  the  right  to  bring  such  suits)  under  the 
Truth  in  Lending  Act  have  proved  to  be  an  important  enforcement 
tool.  More  than  10.000  suits  have  been  filed  under  the  Truth  in  land- 
ing Act  in  U.S.  district  courts  alone,  not  including  those  filed  in  state 
courts  and  the  use  of  Trutli  in  Lendin<j:  claims  or  defenses  raised  by 
way  of  set-off  or  counterclaim.  The  civil  penalties  provided  in  sec- 
tion 917  of  this  bill  will  have  the  same  salutary  effect  so  that  enforce- 
ment under  sections  18  and  19  of  the  Federal  Trade  Commission  Act 
is  unnecessary. 

EFFECTIAT.   DATE 

The  bill  as  written  provides  that  the  title  shall  take  effect  upon 
expiration  of  18  months  from  the  date  of  enactment  except  that 
section  909  concerning  consumer  liability  for  unauthorized  transfei-s 
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and  section  911  restricting  the  issuance  of  debit  cards,  shall  take  effect 
upon  the  expiration  of  90  days  after  the  date  of  enactment. 

The  Committee's  action  in  providing  for  an  earlier  effective  date 
for  consumer  liability  and  the  issuance  of  EFT  cards  is  predicated 
upon  its  notion  that  prompt  enactment  of  these  sections  is  extremely 
important.  It,  however,  ignores  the  fact  that  these  sections .  cannot 
be  separated  from  the  compliance  problems  attaching  to  the  other 
provisions  of  the  bill.  The  Committee  bill  elsewhere  gives  the  Federal 
Reserve  Board  authority  to  write  regulations  to  implement  and  clarify 
all  of  the  provisions  of  the  bill.  Under  the  pattern  of  the  legislation 
until  the  Federal  Reserve  has  issued  these  regulations  financial  insti- 
tutions will  not  know  with  certainty  what  to  do.  It  is  unreasonable 
to  expect  the  Federal  Reserve  to  issue  those  regulations  prior  to  the 
expiration  of  the  90  day  period. 

OTHER   TECHNICAL   PROBLEMS 

Section  903(6)  (A)  does  not  exclude  a  check  truncation  system  from 
coverage  of  the  bill  although  the  Committee  Report  states  that  such 
systems  are  intended  to  be  exempt. 

A  potential  conflict  exists  between  the  present  version  of  section 
903(6)  (C)  which  exempts  transactions  from  the  definition  of  "elec- 
tronic fund  transfer"  the  primary  purpose  of  which  is  the  purchase  of 
sale  securities  through  a  broker-dealer,  and  the  definition  of  account  in 
section  903(2)  which  the  Committee  Report  indicates  is  meant  to  in- 
clude money  market  mutual  fund  accounts. 

Section  905  (a)  needs  clarification  that  only  the  terms  and  conditions 
of  an  account  mentioned  in  section  905(a)  are  required  to  be  disclosed 
by  the  bill  although  a  financial  institution  may  choose  to  include  other 
disclosures. 

Section  905(a)  needs  revision  to  avoid  the  present  requirement  that 
a  financial  institution  reject  a  pay  check  deposit  if  the  institution  was 
unable  to  give  prior  disclosure. 

Section  905(b)  should  be  revised  to  conform  the  time  period  for  ad- 
vance notice  of  the  changes  in  a  term  or  condition  of  a  consumer's  ac- 
count to  that  described  in  Regulation  Z  for  changes  in  the  terms  of 
open-end  credit  accounts. 

The  word  "immediately"  should  be  deleted  from  section  905(b)  to 
eliminate  uncertainty  in  the  language  of  the  bill  which  could  lead  to 
litigation. 

Section  906(c)  should  be  amended  to  permit  financial  institutions 
to  continue  to  offer  special  accounts  to  the  poor,  retired  persons  or 
others  who  might  engage  in  a  relatively  small  number  of  transactions 
and  who  have  a  need  for  a  less  costly  service  which  provides  quarterly 
rather  than  monthly  statements. 

Section  906(c)  should  be  amended  to  clarify  that  any  information 
required  to  be  provided  with  the  account  statement  package  may  be 
provided  in  separate  documents.  It  is  necessary  because  some  items  in 
the  account  statement  package  such  as  the  address  and  telephone  num- 
ber to  be  used  by  the  consumer  for  statement  inquiries  may  differ 
among  consumers  and  the  financial  institution  should  be  permitted  to 
provide  this  information  in  a  separate  document. 
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Section  910(b)  should  be  amended  to  make  clear  that  a  consumer 
may  not  recover  for  technical  malfunctions  which  were  not  only 
known  at  the  time  he  attempted  to  initiate  an  electronic  fund  transfer 
but  also  technical  malfunctions  which  he  reasonably  should  have  rec- 
ognized because  of  warning  or  out  of  order  notices  provided  to  him, 
but  which  he  chooses  to  ignore. 

Section  915  should  be  amended  to  make  clear  that  a  financial  insti- 
tution could  notify  the  consumer,  correct  its  actions,  make  an  appro- 
priate adjustment  to  the  consumer's  account  and  could  be  engaged  in  a 
good  faith  effort  to  determine  whether  actual  damages  exist  without 
being  subject  to  suit  just  before  damages  were  paid. 

COXCLUSIONS 

By  including  the  Senate  Banking  Committee's  version  of  the  EFT 
bill  on  the  Regulation.  Q  extension  authority,  the  Committee  jeop- 
ardized final  enactment  of  the  extension  of  the  interest  rate  differential 
authority.  The  Senate  Banking  Committee  bill,  S.  3156,  as  may  be 
seen  from  the  foregoing  discussion,  is  loosely  drafted  and  threatens 
to  repeat  the  unhappy  experience  of  the  Truth  in  Lending  Act  by  cre- 
ating unforseen  and  unintended  difficulties. 

It  is  important  to  note  that  in  hearings  held  by  the  Senate  Consumer 
Affairs  Subcommittee  there  was  no  documentation  of  abuses  that  merit 
the  Congress  hastily  moving  forward  with  legislation  in  this  session 
of  Congress.  In  fact,  most  of  the  witnesses  at  the  February  24,  1978, 
hearings  recommended  a  cautious  approach.  The  National  Commission 
on  Electronic  Fund  Transfers  made  the  specific  findings  that  to  date 
the  consumer  has  not  suffered  harm  from  electronic  fund  develop- 
ments. 

We  agree  with  the  findings  of  the  National  Commission  on  Elec- 
tronic Fund  Transfers  that  there  is  a  need  to  modernize  the  law  to 
provide  protection  for  consumers  in  an  electronic  environment  without 
regulatory  overkill.  We  worked  toward  that  end  in  the  Senate  Bank- 
ing Committee  by  offering  amendments  to  frame  a  bill  which  more 
closely  follows  the  recommendations  of  the  National  Commission  on 
Electronic  Fund  Transfers  to  provide  consumers  a  number  of  basic 
rights  without  hampering  technological  advances.  Unfortunately, 
largely  by  proxy  vote,  the  Committee  rejected  this  balanced  approach. 
The  Committee  by  attaching  the  EFT  bill  to  the  Regulation  Q  ex- 
tension authority  is  attempting  to  circumvent  the  normal  legislative 
process  which  provides  an  opportunity  to  perfect  a  bill  on  the  Floor 
of  the  Senate. 

If  it  is  felt  that  EFT  legislation  is  needed  this  year,  the  leadership 
should  take  the  House  bill,  H.R.  18(K)7,  off  the  calendar  and  pass  it  in 
its  present  form.  The  legislation  would  then  go  to  the  President  for 
signature.  The  House  eliminated  most  of  the  problems  we  have  with 
the  Senate  Committee  bill.  It  should  provide  needed  consumer  pro- 
tection without  placing  a  costly  regulatory  burden  upon  the  American 
public. 

Harrison  Schmitt. 

JoHx  Tower. 

Robert  Morgan. 

Jake  Garn. 

Richard  G.  Lugar. 


ADDITIONAL  VIEWS  OF  SENATORS  TOWER  AND 

MORGAN 

We  are  opposed  to  Section  103  of  this  bill,  which  removes  the  pro- 
hibition against  NOW  Accounts  in  New  York  and  New  Jersey,  In 
taking  this  action,  the  Committee  is  indicating  its  willingness  to  al- 
low NOW  Accounts  to  "creep"  acress  the  Nation  State  by  State.  We  are 
opposed  to  this  section  because  it  goes  far  beyond  what  is  necessary  to 
achieve  competitive  parity  between  federally-chartered  and  state- 
chartered  depository  institutions  in  New  York  and  New  Jersey,  and 
it  ignores  the  need  for  competitive  equity  between  different  types  of 
depository  institutions  offering  similar  types  of  financial  services  to 
the  public. 

NOW  Accounts  are  not  needed  in  New  York  or  New  Jersey  to 
maintain  competitive  equity  between  state  and  federally  chartered 
depository  institutions  in  those  two  states.  State-chartered  savings  and 
loan  associations  and  mutual  savings  banks  have  been  authorized  to 
offer  non-interest  bearing  transactions  accounts  in  New  York,  not  in- 
terest bearing  NOW  Accounts.  Legislation  authorizing  non-interest 
bearing  transactions  accounts  for  stat«-chartered  savings  and  loan  as- 
sociations in  New  Jersey  is  being  considered  by  the  State  legislature, 
but  the  outlook  for  passage  is  uncertain  to  say  the  least.  The  Com- 
mittee needed  only  to  have  authorized  non-interest  bearing  transac- 
tions accounts  in  those  two  states  if  it  wanted  to  achieve  competitive 
equality  between  State-chartered  and  federally-chartered  depository 
institutions.  The  Committee's  action  could  actually  create  a  competi- 
tive imbalance  in  those  two  states  by  allowing  federally-chartered  in- 
stitutions to  offer  interest  bearing  NOW  Accounts  while  state-char- 
tered institutions  are  allowed,  under  State  law,  to  offer  only  non-in- 
terest bearing  transactions  accounts. 

The  Committee  apparently  took  this  action  with  the  assumption 
that  the  courts  would  uphold  the  Federal  Reserve's  authority  to  allow 
commercial  banks  to  offer  automatic  transfers  between  savings  ac- 
counts and  checking  accounts.  This  is  a  bold  assumption.  It  is  also 
completely  inconsistent  with  the  action  taken  by  the  Committee  in  as- 
suring that  the  elimination  of  the  differential  on  automatic  transfei-s 
at  thrift  institutions  would  not  prejudice  the  court  case  pending 
against  the  Federal  Reserve's  decision  to  allow  automatic  transfers. 
The  outcome  of  that  court  case  is  uncertain,  and,  if  it  does  turn  out 
that  the  courts  rule  against  the  Federal  Reser^^e,  the  net  result  Avill  be 
that  federally  chartered  institutions  in  New  York  and  New  Jersey 
will  have  NOW  Accounts  while  State-chartered  institutions  do  not. 
This  will  force  the  State  to  take  action  to  authorize  them  for  State 
chartered  institutions. 

The  Committee's  action  also  ignores  the  need  to  seek  competitive 
equality  between  different  types  of  institutions  offering  similar  types 
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of  financial  services  to  the  public.  The  Committee  did  not  eliminate 
the  differential  between  the  maximum  interest  rates  that  thrift  insti- 
tutions can  offer  on  savings  deposits  and  what  commercial  banks  can 
offer  if  those  thrift  institutions  choose  to  offer  NOW  Accounts.  Thus, 
thrift  institutions  in  New  York  and  New  Jersey  will  be  able  to  offer 
both  a  higher  maximum  rate  on  savings  accounts  than  commercial 
banks  and  also  be  able  to  offer  a  transactions  accounts  in  the  form  of  a 
NOW  Accounts.  The  Committee  should  have  eliminated  the  interest 
rate  differential  on  savings  deposits  for  all  thrift  institutions  choosing 
to  offer  NOW  Accounts. 

John  Tower. 

Robert    Morgan. 
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